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INTRODUCTION. 



In a historical point of view, it does not appear 
to be certain that the ancient States of Greece and 
Rome enjoyed the benefits of our system of Insurance, 
now so generally diffused throughout the countries of 
Europe. Empires keenly alive to the wealth which 
commerce conferred, seem at least to have left no 
evidence that such a sybtem had existed^ among them. 
Jurists, however, differ in their speculations on 
this subject. Some say that the silence of the Roman 
Code and Digest^ which have only come down to us 
in a fragmentary form, is not positive evidence that 
such a system had not existed ; and they trace some- 
thing analogous to it among these laws.— (Emerigon, 
Traite des Assurance ; Duer.) Others deny this pro- 
position ; among whom are Pardessus, De Lois Mari- 

' PuiBFendorff, Droit de la Nature et de Gens, lib. 5, c. 9 ; Grotiiis, 
De Jure Belli et Pacis. 






VI INTRODUCTION. 

time, vol. i., c. 3, Park, Marshall, and Amould. The 
latter, while admitting that a rule prevailed, of giving 
indemnity for loss sustained at sea, state that this 
partook merely of the nature of a bounty, given by 
the Roman Government under Claudius to induce 
merchants to embark their cargoes, in order to secure 
a supply of provisions, and that it bore little or no 
analogy to our Contract of Insurance. 

But when we remember the great commerce of 
Tyre, Carthage, of Asia Minor, of Rhodes and Alex- 
andria, it seems improbable that Greece and Rome 
were unacquainted with the system of Insurance. 

It seems first to have been introduced into Eng- 
land by the Lombards, about the thirteenth century. 
The Lombards were a people distinguished for their 
commercial enterprise, and for the extent of their 
foreign connections, which they established wherever 
they could obtain a footing, and circimistances offered 
opportunity of success to their trade. 

Since that time Insurance has grown and extended 
itself so advantageously in this country, that it is 
now recognised as among the most useful and benefi- 
cent of institutions, providing in an eminent degree 
against disaster, and the common calamities to which 
all are more or less exposed. It is no longer confined 
to Marine, Fire, and Life Insurance ; for there are the 
Passengers' Accident Assurance Company, the Acci- 
dental Death Insurance, the Diseased Life Insurance, 
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the Medical Invalid Insurance Company, and a host 
of others, too numerous to name. 

The Author ought, perhaps, to apologize for enter- 
ing On a work on the Law of Insurance, where that 
subject has been so ably written upon by so many 
learned treatises in England ; and it is not without a 
due sense of this that he has done so; but his object 
has been merely to present a Compendium or Epitome 
of that law, bringing down the cases to the latest 
date. 

With no pretensions to the detail or learning of 
these treatises, this work will be found to rest its * y 
claim to consideration on the accuracy and care with 
which it professes to condense the subject into the 
form of a Compendium. 

Under each chapter or branch of the law, will be 
found treated — 1^^, Marine Insurance; 2c?, Fire In- 
surance ; and 3c?, Life Insurance. For example, 
under the heads. Concealment of Material Circum- 
stances, or Misrepresentation, these three branches of 
the Law of Insurance will be consecutively and sepa- 
rately treated, and so on throughout. 
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CHAPTER I. 

PERSONS CAPABLE OF INSURING, AND SUBJECT OF j jL^ L 

INSURANCE. H 



1. PERSONS WHO CAN INSURE. 

All persons, whether British subjects or foreigners, 
wherever domiciled, are entitled to insure in this 
country. 

Alien enemies cannot insure. — (Alciator v. Smith, 
3 Camp. 245 ; Harman v. Kingston, 3 Camp. 152 ; 
Grigg V. Scott, 4 Camp. 339.) But this exception 
of alien enemies does not extend to aliens, properly 
so called. It will be seen, in another chapter, who 
are to be deemed neutrals, as distinct from bellige- 
rents or alien enemies ; ^ but in regard to aliens, all 
persons owing allegiafice to a foreign State may in- 
sure their property, or interest in property, whether 
as owners of goods, as buyers or sellers, as consigners 
or consignees. — (Bromley v, Hesseltine, 1 Camp. 75.) 

1 Chapter X. 

A 
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In the definition of the term " alien," distinction 
is to be made between out of the reahn and out of 
the allegiance of the Queen : for a man may be bom 
out of the realm, as in the colonies, and yet, seeing 
he is not born out of the allegiance of the Queen, he 
is not an alien. So, in regard to those who are 
proper aliens, owing allegiance to a foreign State, if 
that State is not at war with Great Britain at the 
time the insurance is effected, they are not prohibited 
from insuring. — (Rotch v. Edie, 6 Term. Rep. 413; 
Henderson, Riddle, and Co., v. Lothian, M. App. Ins. 
No. 4 ; 3 Bos. and Pull. 499 ; 4 Paton's App. Cas. 
484.) It would be inconsistent with the law of 
nations if it were otherwise. 

But although an alien may insure, yet his insur- 
ance will not be availing to him, if, immediately after 
effecting it, there is a declaration of war, and war 
breaks out before the vessel sails from port with her 
cargo to the enemy's country. — (Brandon v. Nesbitt, 
6 T. Rep. 23.) On the other hand, if war has not 
been declared, nor any act of hostility taken place 
between the two States, the traffic will not be illegal, 
and the insurance will be good. — (MuUer v. Thompson, 
2 Camp. 609.) 

In regard to aliens, however, there is one situation 
in which restrictions are imposed, amounting to ex- 
clusion. By the Acts 26 Geo. III., c. 60, and 34 Geo. 
III., c. 68 (now regulated by the 17 and 18 Vict., c. 
104, § 18, 56, and 62), aliens cannot hold property 
in British ships, or possess any insurable interest in 
them; and, consequently, whatever insurance is in* 
tended to cover such interest in a British ship, is 
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void and null, in so far as regards that interest. 
Even where the ship is registered in the name of 
another, but substantially to cover an alien owner- 
ship, it will be void. — (Scott and Gifford v. Miller 
and Kerr, 16 Nov. 1832, S. and D. 21.) 

Where a British ship is purchased by an alien, 
she becomes thenceforth a ship belonging to the 
country of which the alien is a native. — (Act 3 Geo. 
IV., c. 43, § 12.) 

Aliens, however, may, under 17 and 18 Vict., c. 
104, § 18, obtain, if they become resident in her 
Majesty's dominions, or if not so resident, if they are 
members of a British factory, or partners in a house 
actually canying on business in the United Kingdom, 
or in some other place within her Majesty's dominions 
abroad, letters of denization or naturalization, and 
thereby become naturalized subjects, and, by taking 
the oath of allegiance to her Majesty, be owners of a 
British ship. 

In the case of transmission of a British vessel, or 
shares in such vessel, to an alien by death, bank- 
ruptcy, marriage, or will, the property does not go to 
the Crown, but the alien or such unqualified person 
is allowed to apply to the court for authority to sell 
the said vessel, or shares thereof, so transmitted to 
him, and to obtain leave to sell accordingly. — ( Vide 
17 and 18 Vict., c. 104, § 56 and 62.) 

Aliens, therefore, cannot be part owners of a 
British ship, and so cannot take any benefit from an 
insurance of such interest, and the insurance, in so 
far as it covers that interest, will be void ; but the 
insurance, in so far as it covers the interest of the 
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other owners (not aliens), will be good to them on 
this principle, that there is no partnership between 
the part owners of a vessel — each possessing a sepa- 
rate interest. — (Strong v. Martin, 11 July 1839, S. 
aAd D., p. 1245 ; Hohne v. Smith, 7 Bingh. 709.) 

It would appear that, though an alien cannot be 
part owner of a British ship, yet, whether he be resi- 
dent in a foreign country or in this country, he may 
insure his interest in certain ships (not British) 
then in a foreign port (Rotch v, Edie, 6 Term. Rep. 
413), or even in an English port (Bromley v. 
Hesseltine, 1 Camp. 75). 

And a neutral or alien, who may then be residing 
in an enemy's country, may insure, in England, goods 
to be delivered to him, not in the enemy's country, 
but at a neutral or friendly port. — (Bromley v. 
Hesseltine, 1 Camp. 77.) 

A British subject who resides in an enemy's 
country, and carries on trade under the protection 
and for the benefit of the enemy, will be considered 
an alien enemy, and so not entitled to insure. — 
(M'Connell v. Hector, 3 Bos. and Pull. 113; Brandon 
V. Nesbitt, 6 T. R. 23 ; Bristow v. Towers, ibid. 35 ; 
Casseres v. BeU, 8 T. R. 1.66.) 

But if a license be granted to a British subject, 
this will protect a cargo (and the insurance of it) con- 
signed to an alien enemy, residing at a hostile port. — 
(Piese V, Bell, 4 Taunt, p. 4 ; FUndt v. Scott, 5 Taunt. 
674; Marsh, pp. 48, 49 [4th Shee's edn.]). Licenses 
are granted under the Statute 48 Geo. III., c. 126. 

These licenses generally express the kinds of 
goods in which the parties are to be permitted to 
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traffic. They are stricti juris^ and cannot be extended 
beyond the limits of the traffic eocpressly allowed. — 
(Cosmopolite, 4 Rob. Rep. 1 1 ; Chitty's Law of 
Nations, p. 261.) 



2. SUBJECT OF INSURANCE. 

Pour things would appear to be indispensable in 
regard to the subject of insurance : 1st, It must exist 
as an insurable subject ; 2d, The party insuring must 
have an interest in it, either as owner, or as entitled 
to derive some profit or pecuniary benefit from it ; 
3d, That interest or subject must be exposed to risk ; 
and, 4th, It must be a lawful subject of insurance. 

1. In reference to the firsts it may be observed 
that insurance is efiectual on a subject which may 
possibly not exist at the moment of insurance ; as, for 
example, the insurance of a vessel then on a foreign 
voyage, but which turns out to have been lost at the 
time of insurance, provided both parties are ignorant 
at the time that the vessel is lost. 

In Robertson, Forsyth, and Co., v. Stewart, Smith, 
and others (Buchanan's Rep., p. 84), Lord President 
Blair well elucidates this branch of the law : " I take 
it to be the fundamental basis of insurance law, on 
which must depend every transaction betwixt the 
insurer and the insured, that you are not to consider 
the facts as they really are at the date of the con- 
tract, because it often turns upon facts which are 
long ago past. If the parties do not know the facts, 
it signifies nothing to the validity of the insurance : 
their rights do not depend upon the real state of the 
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fact, but only upon the fact so far as it has come to 
their knowledge at the date of the contract. A 
vessel is insured which has sailed some months ago ; 
the insurer and the insured know nothing of her 
safety, or whether she may not have been totally 
lost ; yet it is of no consequence to the policy, be- 
cause, according to their intelligence and belief, she 
is subject to the risk of the voyage," etc. 

The subject insured must be named in the policy. 
If it is the insurance of a vessel, the true name of 
the vessel must appear ; and if that name have been 
recently changed, an insurance under the old name 
wiU be void.— (Watt v. Ritchie, Mor. 7074.)' 

The subject insured may consist in a fire insurance 
of houses, and all that is therein, or farm-stocking, 
mills, manufactories, and machinery, and in a marine 
insurance of ships, cargo, freight, and other interests ; 
or it may consist in the insurance of life. 

2. Whatever the subject may be, the party who 
insures must be either the owner of the property in- 
sured, or he must have some pecimiary or beneficial 
interest in, or profit to be derived from it.^ Even 
expected profits on a cargo are insurable. — (Royal 
Exchange Assurance Company v. M'Swiney (in error), 
14 Q. B. 634.)' 

In the case of the Saddlers' Company v. Badcock 
(2 Atk. 554), Lord Hardwicke laid it down, in a case 

^ The same law prevails in France. — ^Emerigon, vol. i., chap. 6, § 1. 

* Grant v. Parkinson, Park. 267 ; Le Cras v. Hughes, Park. M. I. 269 ; 
Henrickson v. Margetson, Park. M. I. ; Crawford v. Hunter, 8 Term. 
Rep. 13 ; Flint v. Le Mesurier, Park. M. I. 268. 

* But it must be clearly shown that the insured would have made a 
profit, had the loss not occurred. — (Hodgson r. Glover, 6 East. 316.) 
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of fire insurance, that "it is necessary the party in- 
sured should have an interest or property at the time 
of insuring, and at the time the fire happens." But 
this can only be held to apply to fire insurance. In 
marine insurance, where the policy contains a clause 
in name of certain parties, "as well in their own 
names, as for and in names of aU and every person 
or persons to whom the same did, might, or should 
appertain in part or in all," this will entitle a party 
not named therein, but who has acquired an interest 
at the time of the loss, to recover under the policy. — 
(Sutherland v. Pratt, 11 Mee. and Wei. 296.) 

But the wages of seamen are not a proper subject 
of insurance (Webster v. Tastet, 7 Ter. Rep., p. 157; 
White V. Wilson, 2 Bos. and Pull. 116) ;^ nor an in- 
surance on money advanced to the captain (Siflfken 
V. Allnutt, 1 M. and S., p. 39) ; but a good insurance 
may be effected on premium (Glaser v. Cowie, 1 M. 
and S., p. 52.) 

There are exceptions to the rule, that the party 
who insures must either be owner, or possess some 
beneficial interest in the subject insured, or expect to 
derive some profit fi:om it. Thus, where a party, from 
his particular trade or calling, has occasion to have 
in his possession the property of others for a specific 
piupose, and insures against fire both his own pro- 
perty as well as that belonging to others, situated 
within his premises, he seems entitled (although he 
has not been instructed to insure) to recover from 

' The same law would appear to prevail in France. — Emerigon, vol. i., 
chap. 8, § 10 ; Pothier, n. 36. Also at Antwerp, R^glement d'Anvers, 
Art 9. Also at Amsterdam, R^glement d' Amsterdam, Art. 11. 
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the Insurance Company the loss so insured. — 
(Dalgliesh v. Buchanan, 17 Jan. 1854, S. and D. 
332.) So, in a policy effected by carriers on their 
warehouse, and goods therein, and also on other 
goods placed in their warehouse belonging to others, 
to the value of L. 15,000, and held by them in trust 
as carriers, it was held that the carriers were entitled 
to recover not only the loss occasioned by fire as ap- 
plicable to their own property, but also for the goods 
belonging to others, and held by them in trust — they 
accounting to the real owners for the value, although 
it was objected by the Insurance Company that they 
were not entitled to recover for the loss of the pro- 
perty which did not belong to them. — (The London 
and North Wales Railway Company v. Glynn (1859), 
7 W. R. 238 ; Crowley and others v, Cohen, 3 Bar. 
and Ad., p. 478.) And in the case of Donaldson and 
Pinkerton v. the Manchester Insurance Company, 2 
March 1836, S. and D., p. 601, the insurance effected 
was on goods, "his own, and in trust or on commis- 
sion ;" and it was stated, in the opinion of English 
counsel taken by the Court of Session in the case, 
"that policies in the form of Mr Donaldson's, by 
which the insurers became answerable for goods, 
whether the party who effects the insurance be the 
absolute owner of them, or only the depositary, are 
common in England, and sanctioned by the English 
law;" and the judgment of the whole Court of Ses- 
sion was delivered in conformity with that opinion, 
against the underwriters. 

Lord Eldon, in Lucena v. Crawford (2 Bos. and 
Pull. 324 N. R.), laid it down, "that any person who 
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is directed to take goods into his warehouse, may in- 
sure, and that there is nothing to prevent the West 
India Dock Company from insuring all the ships and 
goods which come to their docks." 

3. It will be afterwards considered what is the 
peril to which the subject must be exposed, and the 
kind of risk covered by the policy. 

4. INSURANCES ILLEGAL. 

Goods and merchandise, however, which are of 
the nature of smuggled goods, cannot be the subject 
of insurance. — (Marsh, pp. 52, 53 (Shee's edn.) ; Ar- 
nould, pp. 742 to 745.) Insurances are likewise 
iUegal on adventures prohibited by our revenue laws, 
or prohibited by statute, or by embargo laid on by 
proclamation of the King. — (Delmada v. Motteux, 
B. R. M., 25 Geo. III.) 

The same law appears to prevail in France. — 
(Cleirac, p. 233 ; Pothier, h. t. n. 58 ; Bynkershock, 
QuaBst. Jur. Pub., lib. i., c. 21.) 

No effectual insurance can be made on what is 
considered contraband of war, even though carried 
in a neutral vessel to the belligerent State, because 
such traffic is illegal. — (4 Black. Com. 82, 83.) 

AU insurances of cargoes of slaves are iUegal, both 
by Statute 47 Geo. III., c. 36, and at common law. 
— (Marsh on Ins. (4 edn. Shee), p. 64.) 

A policy of insurance on money lent to the 
captain of the vessel is illegal. — (Wilson v. Royal 
Exch. Ass. Coy., 2 Comp. 626 ; Siffken v. Allnutt, 
M. and S., p. 39.) 
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INSURANCES NOT ILLEGAL. 

It has been held, in a case where Fort Marlborough 
was insured against capture by the enemy, that this 
was a good insurance, — ^Lord Mansfield holding that, 
though the place was called a fort, it was really a' 
factory or settlement for trade ; and though the in- 
sured was called a governor, yet he was really a mer- 
chant. — (Carter v. Boehm, 3 Burr, 1905.) 
j' /' When the owners of a vessel insure on a policy 

on freight, and some of the goods on board belong to 
them, and are carried in their own vessel, when lost, 
they are entitled to recover loss of freight as for these. 
— (Flint V. Flemyng, 1 Bar. and Ad., p. 45.) So 
also, where the policy is conceived as an insurance 
on the shipowner's own goods, this has been held 
as a policy on freight in similar circumstances. — 
(Devaux v. I' Anson, 5 Bingh. N. C. 519.) 



CHAPTER II. 

CONSTITUTION OF THE CONTRACT. 

The contract of insurance is constituted by a stamped 
writing, otherwise called a policy of insurance, which 
is defined by Blackstone (2 Com., p. 458), " A con- 
tract between A. and B., that, upon A.'s paying a pre- 
mium equivalent to the hazard run, B. will indemnify 
or insure him against a particular event." 
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Valin's definition (sur article, 1 mo., fo. 26) is, 
'^ Assecuratio est conventio de rebus tuto aliunde 
transferendis pro certo praBmio, seu est aversio 
periculi." 

Grotius' definition is (Intro, to Jurisp. de Holland, 
2d book, pt. 24), " Assecuratio est conventio seu con- 
tractus quo quis in se suscipit, incertum periculum 
cui alter est obnoxius qui e contrario eo nomine illi, 
praBmium retribuere tenetur." 

These definitions become in some cases important, 
as a test by wliich to judge whether a good and com- 
plete contract of insurance has attached, or whether 
the party insured stands vested with an insurable 
interest sufl&cient to entitle him to recover. — (Vide 
Lucena v. Crawford, 2 Bos. and Pull. 324 N. R.) 

The policy sets forth the contract between the 
parties — the subject insured, as of a house, etc., ship, 
cargo, or freight ; and if a marine insurance, the name 
of the vessel, the captain's name,^ and the voyage in- 
sured, setting forth the commencing point of the 
voyage, and the terminus ad qaem^ and the premium 
and conditions of the contract, together with the 
parties' names interested in the policy. — (Symers v. 
the Glasgow Marine Insurance Company, 25 Nov. 
1846, S. and D., p. 168.) The insertion of the party 
or parties' names for whose benefit the insurance is 
eflFected, is a special provision of the Statute 28 Geo. 
III., c. 56, in marine policies ; and in life policies is 
a special provision of the 14 Geo. III., c. 48. — 

1 Pothier, n. 106. 

2 The policy will be void unless this be attended to. — (Smith v. Yelton, 
etc., 5 Paton's App. Cas. 139.) 
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(Hodson V. Observer Life Assurance Society, 8 El. 
and Bl. 40.) 

The true name of the vessel must be inserted 
in the policy ; and if that has been recently changed, 
an insurance under the old name will be void. — 
(Watt V. Ritchie, Mor. 7074.)^ But if a policy of 
insurance name the vessel erroneously, yet in such 
a way as at once to prove her identity, the policy 
will not be vitiated. — (Le Mesurier v. Vaughan, 6 
East. 382.) 

Effect of Preparatory Agreement, 

But, first, as to the preparatory contract or agree- 
ment, apart from the policy, let us inquire how that 
is completed, and what are its effects when so com- 
pleted. 

Lord Campbell observed (in Watson v. Johnstone, 
10 April 1848, 6 Bell's App. Cas. 245), that it is 
not uncommon in England, at NisiPrius^ to pay losses 
where there is no policy, but only a note or slip of the 
insurance. 

The agreement, however, must be complete as an 
agreement; and, as an essential part of it, the premium 
must be fixed and determined. Thus, in Christie 
and others v. the North British Insurance Company, 
10 Feb. 1825, S. and D., p. 519, arrangements had 
been gone into to effect an insurance for L.5000 on 
a wire-mill ; but no policy was drawn out, nor pre- 
mium fixed. The party, it was alleged, was told he 
might consider himself insured. He had verbally 

^ The same law prevails in France. — ^Emerigon, vol. i., chap. 6, § 1. 
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offered the usual premium, but this was declined. 
A loss occurred before any policy was delivered ; and 
it was held that, as neither premium was fixed nor 
policy delivered, there was no completed contract of 
insurance. 

The ground of this decision is stated by the Lord 
Justice-Clerk thus : — 

" It is impossible to assent to the doctrine, that 
without a delivered policy there is no insurance. If 
the premium in this case had been agreed on, the in- 
surance would have been effected although no policy 
was delivered ; but the premises here cannot be held 
to have been insured, the premium never having been 
determined on, and never having been fixed by the 
Phoenix office." 

It appeared that the North British Insurance 
Company had accepted the proposal of insurance at 
the same terms of premium that would be taken by 
the Phoenix office, in another insurance of the same 
subject effected with them. Although the Phoenix 
office had not fixed the rate of premium, and a loss 
had occurred before this was done or any policy signed, 
yet they settled the loss ; but, as often happens, this 
appears to have been conceded more fi:om favour than 
matter of right. 

In a later case (Rose v. the Medical Invalid 
Life Insurance Society, 25 Nov. 1848, S. and D., 
p. 151), where a diseased life was proposed to be in- 
sured, although there had been a letter purporting 
generally to be an acceptance of the proposal for 
insurance, signed by the Company's actuary, yet that 
was qualified by the condition of the party agreeing 
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to pay a high premium of L.354, 12s., on which 
alone it was to be accepted. This letter was never 
answered, or the premium proposed assented to by 
the individual, and it was held that there was no 
completed contract. 

Yet it will be kept in view, that this preparatory 
agreement for an insurance cannot be adduced to 
contradict the written policy. — (Per Lord Eldon, in 
Mills V. the Albion Insurance Company, 3 WU. and 
Sh. 218 ; Marsden v. Reid, 3 East. 572.) Nor can 
a verbal agreement avail against the terms of the 
policy. — (Fowler v. the Scottish Equitable Insurance 
Company, 7 W. R. 5.) And though a stamped 
policy be in all cases necessary to sustain action in 
a court of law, yet in practice, and in a court of 
equity, such preliminary agreements for an insurance 
have been sustained, if a stamp is got impressed on 
them. Thus it is common, both here and in England, 
to conclude the transaction of insurance by a slip or 
memorandum of agreement, signed by the under- 
writer, or by correspondence adduced, showing a 
concluded agreement to insure, and this agreement 
will be suflEicient to sustain action. It will not con- 
stitute a legal contract of insurance, but it wiU give 
action to enforce delivery of the policy of insurance, 
or damages for non-performance. — (MiUs and others 
V. Albion Insurance Company, 5 S. and D. 930, as 
finally decided in the House of Lords, 3 Wil. and 
Sh. 218, 1 Dow and Clark 232.) Although, there- 
fore, an initialed slip or memorandum will not be 
equivalent to a regular stamped policy, yet it will be 
sufficient to establish the agreement to deliver a re- 
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gular subscribed policy. In disposing of the above 
case, the Lord-Chancellor Eldon laid it down : "It 
appears to me, in looking at the exceptions, that there 
is only one material point to which it is necessary to 
call your Lordships' attention. It was said, and justly 
said, that where there is a written agreement to 
insure — a preparatory agreement — and afterwards a 
policy of insurance is effected in pursuance of that 
agreement, it is the policy which is the contract 
between the parties. The ordinary course of pro- 
ceeding in the city of London is, that a slip is in the 
first instance signed, and after that slip is signed a 
policy is effected ; and it is the policy which is the 
contract, and the slip cannot be adverted to for the 
purpose of explaining the meaning of the parties. It 
was argued that no contract had been entered into 
at Glasgow, that it was an agreement for a policy, 
that the policy had been afterwards executed, and 
that that must be considered having been sent down 
to Scotland to be the agreement between the parties. 
But, my Lords, there was this fallacy in that argument: 
the pursuers brought their action on the agreement 
as entered into by Hamilton — as signed by Hamilton. 
What was that agreement? There was an agreement 
for a general insurance. It was an agreement that 
a policy should be executed ; that policy to be exe- 
cuted was to be conform to the agreement. The 
policy had, it is true, been sent down ; and if the 
parties had agreed to it, that would have bound 
themv But that policy did not conform to the 
origin^-l agreement : it was never communicated to 
the parties that there was an alteration ; and if the 
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agent agreed to a general insurance — that being 
within his duty as agent — it was imperatively his 
duty, under those circumstances, to communicate to 
the assured, that the policy having come down, the 
parties in London did not conceive themselves author- 
ized in executing a general policy, but only a policy 
with an exception to which I have referred. No 
such communication was made by Hamilton, and 
therefore the owners of the vessel never adopted 
that, for they never knew it." 

Although the payment of the premium is of the 
very essence of the contract, yet it does not appear 
in all cases to be considered as an absolute preceding 
condition, sine quo non. It is enough that the pre- 
mium be fixed and determined. 

In marine insurance, the premium in many cases 
is left unpaid, although the risk attaches. — (Smith 
V. Fleming, 20 Nov. 1849, S. and D. 138; and 
Ferrier v. Sandieman, 29 June 1809, 15 Fac. Coll. 
373.) But, as between the underwriter and insured, 
the premium is always presumed to be paid at the 
time of signing the policy. 

In fire insurance, sometimes there is a practice 
of paying the premium down, and afterwards, when 
the necessities of business permit, the policy is 
issued. In such cases, the meaning of parties is, 
that if a loss occur before the policy is issued, the 
underwriters wiU be liable ; but it must be kept in 
view, that an insurance by parole cannot be validly 
established, and therefore the insured, in such a case, 
ought to see that there is no undue delay in issuing 
the policy. 
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Where the insurance has been effected through 
the medium of a broker, it is frequently the practice 
of underwriters to run an account with these brokers, 
in reference to the insurances they effect with them, 
by giving them credit for payment of the premiums. 
In such cases, therefore, it is not uncommon for the 
underwriters to hand over the policy of insurance to 
these brokers without payment of the premium. It 
is presumed that the Insurance Company take the 
brokers as their debtors for pajrment ;^ but the delivery 
of the policy to them will not, as in a question with 
them, bar the Insurance Company from insisting in 
an action for pajrment of the premium; while, as 
between the underwriters and the insured, the de- 
livery of the policy will bar them from insisting in 
such action, — the policy bearing a receipt therefor, 
and it being always presumed that the premium has 
been paid at the time of signing the policy, in so far 
as the insured is concerned. — (Dalzell v. Mair, 1 
Camp. 532, and note; Arnould, p. 124.) 

The Insurance Company ought, therefore, to take 
care how they deliver over the policy without pay- 
ment of the premium. 

On the other hand, if the premium be fixed, and 
paid for a series of years, without delivery of the 
policy, it seems that a claim for loss, or for damages 
in room of loss, will be sustained. — (Mills and others 
V. the Albion Insurance Company, 11 July 1827, 

^ In Scotland, it has been decided, that both are liable to the under- 
writer ; and the fact that the insurance has been effected by a broker 
does not prevent the underwriters from also coming against the insured. 
—(Kirk and Grieve v. Bennet, 1 Dec. 1812, Fac. Coll., p. 32.) 

B 
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5 S. and D. 930 ; House of Lords, Ante p. 14.) So 
also, where the policy was not executed until after 
the loss had occurred, but the proposal for the 
insurance had been accepted by the underwriters, 
and the premium paid. — (Mead v. Davidson, 12 
May 1835, 3 Ad. and El. 303.) In such cases, where 
the insured has paid the premium, and this is 
accepted of by the underwriters, this will amount to 
an obligation to pay any loss which may happen 
before the policy is executed and delivered to the 
insured. 

In some oflSces, where the insurance is effected 
with the agents of the underwriters, a signed note or 
memorandum is drawn out, stating the insurance 
transaction, and bearing a deposit of part payment 
of the premium, and setting forth that, on payment 
of this deposit, the party shall be held as insured for 
fourteen days, until the approval and acceptance of 
the risk at the head ofl&ce is known. In one case, a 
loss happened after the expiry of these days ; but 
before any policy was written out, or the risk ap- 
proved of by the main ofl&ce, a verdict was obtained 
in favour of the pursuer against the underwriters 
after the memorandum was stamped. — (Wylie and 
Lochhead v. the Times Fire Insurance Company, 
20 July 1860, S. and D., p. 1498, et S. and D. 
(1861), p. 728, and Jury Sittings, April 1861.) 

2. POLICY. 

Referring to what has already been said on the 
requisites of the policy,^ and what it must contain, it 

1 Pp. 10, 11, 12. 
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is necessary to advert further upon that subject. By 
the provisions of the 35 Geo. III., c. 63, a stamped 
policy is the only legal proof of the contract of 
insurance.^ 

The policy at one time in marine insurance was 
drawn out blank, without the name of the insured ; 
but this having led to abuses, it was corrected by the 
Act 25 Geo. III., c. 44, which prohibited aU such 
policies, and declared that the name of the party 
insuring should appear in the policy, or that of his 
agent. — (Symers v. Glasgow Marine Insurance Com- 
pany, 25 Nov. 1846, 9 S. and D. 168; 19 Jurist, 49.) 

The policy must further describe the voyage in- 
sured. Even if the insurance is effected on salvage, 
the policy will be inept and void if it do not correctly 
describe the commencing and terminating point of 
the voyage, or risk insured. — (Smith, etc., v. Yelton, 
etc., Mor. 11962, House of Lords, 5 Paton's App. 
Cas. 139.) 

In a life policy, the particulars required are : the 
name, residence, profession or occupation of the party 
whose life is insured. — (Perrins v. the Marine and 
General Travellers' Insurance Company, Qu. B. 41, 
Exch. C. 563.) 

There are some clauses peculiar to the marine 
policy which require comment and elucidation. 

1. Most, if not all marine insurances, contain 
the clause, "lost or not lost." The object of this 
clause evidently is to enable the insured to recover, 

1 The Acts 54 Geo. III., c. 144 ; 35 Geo. III., c. 63 ; 9 Geo. IV., 
c. 49 ; and 7 Vict., c. 21, regulate the matter of stamp in regard to all 
policies- of insurance. 
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even although, at the moment of -the insurance, the 
vessel (then perhaps on her voyage) may have been 
lost, provided both the assured and the underwriters 
are ignorant of the loss. — (1 Amould, 21 ; Marsh on 
Ins. 338-340; Philips on Ins., vol. i., pp. 72-458.) 
It also covers by legal construction either past or 
future losses. — (Per Baron Parke, in Sutherland v. 
Pratt, 11 Mee. and Wei. 311, 312.) 

2. The clause, " for and in name of all persons 
to whom the same doth appertain in part or in all." 

This clause is of great utility and importance, 
and is conceived to meet all possible claims made for 
the loss, not only by the party named in it, and 
who effected the policy, but also enables any party 
to claim on the policy who can prove an interest in 
the subject at the time of the loss, although this 
interest may have arisen subsequently to its date, and 
after the loss. — (Sutherland v. Pratt, 11 Mee. and 
Wei. 296.) For example, if a broker is employed 
by A. to insure his vessel, and the broker insures the 
vessel in his own name, with this clause superadded 
to it, " and for and in name or names of all persons 
to whom the same doth appertain in part or in all," 
this will not entitle the broker, or any one in his name, 
to claim the loss exclusively for himself, or to deal 
with it as if it were for his own behoof; but only to 
claim it for A., for whom he has insured, although 
A.'s name may not appear in the policy. — (Losh, 
Wilson, and Bell, v, Douglas and Co., 8 Nov. 1857, 
S. and D. 58; Sutherland v, Pratt, 11 Mee. and 
WeL, p. 296.) 
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8. THE MEMORANDUM OR WARRANTY CLAUSE. 

This clause generally runs thus : " Com, fish, salt, 
fruit, flower, and seeds, warranted free from average, 
unless general, or the ship be stranded." 

From the above articles being so liable to sea 
damage, and of a perishable nature, this clause is 
obvious enough ; and the meaning is, that the under- 
writers are not liable for partial loss to them by sea 
damage. — (Hills v. the London Assurance Corpora- 
tion, 5 Mee. and Wei. 569.) But it does not exempt 
them from partial loss, however. small, if the ship be 
stranded, and also for partial loss, if the loss be of 
the nature of general average. 

In the insurance of the captain's ''effects," which 
were described in the policy by the general term, 
''master's effects," but valued in a list separately, 
with a memorandum clause thus — "free from all 
average loss," etc., some of these effects being lost, 
the captain claimed for the loss of these as for their 
total loss, — it was held, that, looking to the nature 
of the subject insured, the "master's effects," which 
usually consist of his nautical instruments, the chro- 
nometer, the clothes, books, furniture, etc., and in 
no way connected with each other, sica natura vel 
ejusdem generis^ it was not doing any violence to the 
memorandum clause, to hold the underwriter liable 
as for a total loss of any of the articles of which 
the captain's effects consisted. — (Duff v. Mackenzie, 
3 Scott, C. B. Rep. 16.) 

But this case must be viewed as an exception 
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to the general rule, and will not apply to the insur- 
ance of a number of separate bags of linseed, not 
valued separately, nor separately insured, but insured 
as an entire number of bags, ejusdem generis. Thus, 
in the insurance of 2688 bags of linseed, from Cal- 
cutta to London, with the following memorandum 
clause, " Com, fish, salt, fruit, flower, and seed war- 
ranted free from average loss, unless general, or the 
ship be stranded," etc. On the voyage insured, the 
vessel encountered severe weather ; part of the cargo 
was thrown overboard to lighten the ship. Part of 
the linseed damaged by sea water was also cast into 
the sea, but 1160 bags of the 2688 were brought 
home to England in a sound state ; and in a claim 
made for the partial loss, as for a total loss of those 
separate bags, it was held that the insurance covered 
the linseed as a whole, and as one specie, and there 
being neither separate valuation of each bag, nor 
separate and distinct packages of different species, 
the underwriters were protected by the memorandum 
clause, and therefore the insured was not entitled to 
claim for the destruction of part as for a total loss — 
the loss being a partial loss. — (Ralli v, Janson, 6 E. 
and ,B. 422.) 

The same decision was pronounced in an insurance 
on rice, in separate bags, with a memorandum clause 
warranting free from particular average, and there 
was no stranding. — (Entwisle v. Ellis, 2 Hurl, and 
Nor. 549.) 

Where the policy is conceived in express terms 
to cover " total loss only,'' with the usual memorandum 
clause, if the goods insured consist of separate pack- 
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ages, and are composed of different species, and some 
of these are lost, the insured will be entitled to re- 
cover, according to the interpretation put on the 
special terms of this policy, for the part lost, as for 
a total loss of these. — (Wilkinson v. Hyde, 3 Scott 
C. B. 30.) This case was decided on the authority 
of Duff?;. Mackenzie, 3 Scott, 16, and proceeded even 
upon a broader ground — not having regard to the 
circumstance of a separate enumeration, or valuation 
of each package, but having regard to the fact that 
the packages were of different species, and described 
as such, which was in effect equivalent to a separate 
enumeration — ^that in such a case it was not necessary 
to have separate enumerations, and that neither the 
memorandum clause, nor the express terms of this 
policy, exempted the underwriters from liability for 
loss of part, as for a total loss. 

4. STRANDING. 

Frpm the memorandum clause in the pohcy men- 
tioning stranding as one of the exceptions in which 
the underwriters will be liable for a partial loss, it is 
necessary to know precisely, what are the circum- 
stances, which amount to a stranding in the sense of 
the memorandum clause. 

Stranding must arise from some casus fortuitus^ 
or some extraneous force, such as the violence of the 
winds or waves, or other extraordinary physical force, 
or from ignorance, or negligence of pilots; but it 
will not be a stranding if the vessel take the ground 
merely in the ordinary course of navigation in going 
down a tidal river with the ebb tide, and from deficit 
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ency of water, without any such accident or force. — 
(Carruthers v, Sydebotham, 28 April 1815, 4 M. and 
S., p 77 ; Heame v, Edmonds, 1 Bro. and Bingh. 338; 
Kingsford v. Marshall, 8 Bingh. 458 ; Thomson v, 
Murison, 8 June 1844, S. and D., p. 1120.) 

What is a stranding, within the meaning of the 
memorandum clause, is best illustrated by reference 
to the facts of each particular case. 

Stranding is well defined by Lord Ellenborough, 
in Herman v, Vaux, 3 Camp. 429, thus : " It is not 
merely touching the ground that constitutes strand- 
ing. If the ship touches and runs, the circumstance 
is not to be regarded. There, she is never in a 
quiescent state. But if she is forced ashore, or is 
driven on a bank, and remains for any time upon 
the ground, — ^this is a stranding, without reference 
to the degree of damage she thereby sustains." In 
the case in which Lord Ellenborough so laid it 
down, the vessel, on leaving Limerick, on her 
voyage to Oporto, was forced ashore and struck the 
ground, and lay fast for two hours, until the return- 
ing tide floated her, when she immediately proceeded 
on her voyage, with no apparent damage sustained. 
On arriving at Oporto, part of the barley was found 
to be damaged by sea- water ; and it was held that the 
insured was entitled to recover that partial loss, as 
this was a stranding in the sense of the memorandum 
clause. 

On the other hand, it will not be a stranding 
if the vessel merely touches the ground, or a rock, 
but does not remain fast. — (Calder v, Mitchell and 
Gray, 7 Feb. 1822, Fac. Coll. 538.) Thus, in the 
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case of M'Dougle v. Royal Exchange Assurance Com- 
pany, 4 Camp. 283, where a vessel, in the course of 
her voyage, was forced to put into the harbour of 
New Grimsby, and in coming out thence, with a 
pilot on board, she struck on a rock about a cable's 
length from shore, and she fell over ^n her beam 
ends, but only remained on the rock a minute and 
a half She then proceeded on her voyage. On 
arrival at her port, it was discovered that she had 
made a great deal of water, and a plank of her bottom 
was shattered where she had struck on the rock. 
Lord Ellenborough laid it down : "I am of opinion 
that this was not a stranding ex vi termini; stranding 
means lying on the shore, or something analogous 
to that. To use a vulgar phrase, which has been 
applied to this subject, if it is ' touch and go ' with 
the ship, there is no stranding. " 

Taking the ground in a tidal harbour, on the ebb 
of the tide, in the place and manner she was ex- 
pected to take the ground, is not a stranding. — 
(Magnus v. Buttermer, 11 C. B. 876, 16 Jur. 480; 
Corcoran v. Gumey, 1 El. and Bl. 456 (1853) ; 
Kingsford v. Marshall, 8 Bingh. 458.) 

But, where the vessel is forced by the perils of 
the sea to enter a harbour at low tide in an unusual 
and extraordinary manner, and, in doing so, takes the 
ground, this will be a stranding. — (Per Lord Camp- 
bell, in Corcoran v Gumey (1853), 1 El. and Bl. 
456, deciding in conformity with the principles laid 
down in Wells v, Hopwood, 3 Bar. and Ad. 34 ; and 
Kingsford v. Marshall, 8 Bingh. 464.) 

If the vessel take the ground in a tidal harbour, 
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at the precise place where it was intended she should 
take the ground at the ebbing of the tide, and is not 
prevented from doing so by any accident or fortuitous 
cause, or force of the weather, it will not be a strand- 
ing, if, in so taking the ground, she comes upon a hard 
substance, from natural causes, by which a hole is 
knocked in her bottom, whereby the cargo is damaged. 
— (Kingsford v. Marshall,. 8 Bingh. 458.) 

On the other hand, if the taking the ground in a 
tidal harbour be attended with accidents, such as the 
wind forcing the ship to deviate from where it was 
intended she should take the ground, by the cable 
stretching, or by the wind blowing strongly in a cer- 
tain direction, or where, on the tide ebbing, in taking 
the ground, she strikes on an anchor, or settles down 
partly on a bank of stones and partly in the mud, 
instead of grounding entirely in the mud, as was 
expected, and damage is sustained, this will be a 
stranding in the sense of the memorandum clause. — 
(Wells z;. Hopwood, 5 Bar. and Ad., p. 20 ; Carruthers 
V, Sydebotham, 4 M. and S., p. 77 ; Barrow v. Bell, 
4 B. and C. 736 ; Bishop v. Pentland, 7 B. and C. 
219.) So, in the case of Calder v. Mitchell and Gray, 
7 Feb. 1822, Fac. Coll., p. 538, where an insurance 
of a cargo of salt was effected on board the ship 
"Naughton" from Liverpool, warranted "free from 
average, unless general, or the ship be stranded," the 
question was, whether there was a stranding so as to 
entitle the insured to a partial loss within the mean- 
ing of the warranty. 

The vessel, in the course of her voyage, and while 
she was at Loch Strangford, and under the care of 
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the pilot, got aground on shore. The captain imme- 
diately procured assistance, and got her off without 
any apparent damage. She then proceeded on her 
voyage ; and when she got to Lochendale, the vessel 
was making such a great deal of water, that they had 
constantly to use the pumps, and to run before the 
wind. She took again the ground, and swung round 
on her keel. She afterwards struck the ground 
several times. The Judge- Admiral held, generally, 
that there was a stranding; and on suspension brought 
of his decree, the Court of Session held that there was 
a stranding at Strangford, but none at Lochendale. 

The other exception in the memorandum clause, 
as to general average, wUl be afterwards adverted to.^ 



CHAPTER III. 



INSURABLE INTEREST. 



In fire insurances, it is necessary that the party who 
insures should have either some interest or property 
in the subject, both at the time of insuring and also at 
the time of the loss. — (Per Lord Hardwicke, in the 
Saddlers' Company v, Badcock, 2 Atk. 554.) The 
principle on which this seems to proceed is, that these 
policies are not assignable. 

But this rule does not apply to marine insurance 
on ship and goods. It is immaterial that the insured 
should have, in such cases, an interest at the time of 

1 Vide Chapter XIIL, '' General Average." 
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eflfecting the policy. It is enough if he have an 
interest in the subject insured at the commencement 
of the risk. — (Rhind v. Wilkinson, 2 Taunt., p. 237.) 
Even where the insurance is taken in name of a party 
or parties named " as well in his name as for and 
in name of all and every person or persons to whom 
the same might belong, lost or not lost," it will be 
sufficient that the party has, subsequently to the 
commencement of the risk, acquired an interest. — 
(Sutherland v, Pratt and others, 11 Mee. and Wei., 
p. 296.) 

But, in the insurance of freight, the party who 
insures must have an insurable interest at the time 
the policy is eflfected. The insured, in order to 
entitle him to insure, and to recover for a loss under 
the policy, must have a present existing title vested 
in him at the time of the insurance, and at the time 
of the loss. — (Camden v, Anderson, 5 Term. Rep. 
709.) This proceeds on the principle that the right 
to jfreight depends on the ownership of the vessel, 
as established by the registry ; and, accordingly, the 
party insuring or claiming a loss on a policy on 
freight must show his title to the ship. It is possible, 
however, that, after the sailing of the vessel insured, 
she may be sold during the currency of the voyage, 
whereby the legal right to freight and its accessories 
would pass to the purchaser, provided he register his 
transference ; and on a loss of the vessel and cargo, 
the sum insured on freight would go to him in place 
of the freight. 

In regard to the several kinds of interest which 
are insurable, the general principles applicable to this 
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branch of the law of insurance, are so ably laid down 
by Justice Lawrence and Lord Eldon, in the case of 
Lucena v. Crawford, 2 Bos. and Pull., N. R., 323, 
that it is only necessary to refer to that case for an 
elucidation of them. 

There is an insurable interest in freight, and 
therefore the owners of a vessel who are interested 
in earning freight may insure. — (Lucena v. Crawford, 
ut supra^ 294.) 

There is also an insurable interest in profits to 
be earned (Eyre v. Glover, 3 Camp. 276) ;^ and 
under this category may be included warehousemen, 
wharfingers, carriers (Waters v. Monarch Life and 
Fire Insurance Company, 25 L. J., Q. B., 102 ; Lon- 
don and North Wales Railway Company v, Glynn, 
7 W. R. 238). Factors or agents have an insurable 
interest (per Lord Eldon, in Lucena v. Crawford, 
2 Bos. and Pull. 324). They have it either for 
profits to be earned, or where they have a lien for 
advances made on account of freight or otherwise. 

The lender of money on bottomry and respon- 
dentia has an insurable interest. — (Simmonds v. 
Hodgson, 6 Bingh. 114; in error, 3 B. and Ad. 50; 
2 Black. Com. 440.) But a merchant who advances 

1 Grant v. Parkinson, Park on Ins. 257 ; Le Cras v. Hughes, Park on 
Ins. 269 ; Henrickson v, Margetson, Park on Ins. ; Crawford v. Hunter, 
8 Term. Rep. 13 ; Flint v. Le Mesurier, Park on Ins. 268 ; Stockdale v. 
Dunlop, 6 M. and W. 224; Koyal Exchange Assurance Company v, 
M'Swiney, 14 Q. B. 634. But it must be clearly shown that the in- 
sured would have made a profit had the loss not occurred (Hodgson v. 
Glover, 6 East. 316). And the liability of the underwriters will not 
attach unless the goods are lost by the perils insured against (Chope v. 
Reynolds, Scott^s C. B. Rep. p. 642 ; Royal Exchange Assurance v, 
M*Swiney, ut supra). 
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money for repairs in a foreign port, has no insurable 
interest. — (Stainbank v. Fenning, 11 C. B. Rep., p. 
51. Affirmed in error.) 

The consignee of goods has an insurable interest, 
and this, whether he is empowered merely to take 
possession, or whether he has or has not a lien. — 
(Wolff V. Homcastle.) Consignees who have a lien, 
/ and the indorsees of a bill of lading, to whom a 

general balance is due, have an insurable interest. — 
(Godwin v, London Insurance Company, 1 Burr., 1 
W. Bl. 103.) 

The mortgagor and mortgagee of a ship has an 
insurable interest. — (Irving v. Richardson, 2 B. and 
Ad. 193 5 S. C. at N. P., 1 Moody and Rob. 153 ; 
vide also 17 and 18 Vict., c. 108, § 66-75.) 

A creditor to whom goods are assigned in security 
has an insurable interest. — (Wells v. Philadelphia 
Insurance Company, 9 Serg. and Rawl. 103 ; Philips 
on Ins., vol. i., pp. 129-167.) 

A trustee having a legal interest in the thing may 
insure. — (Per Lord Eldon, in Lucena v, Crawford, ut 
supra; and also Stevenson or White v. Cotton, 24 
June 1846, S. and D. 872. The Omoa.) 

Vendors and vendees have an insurable interest ; 
as also shipowners and charterers. — (Hobbs v. Han- 
nam, 3 Camp. 93 ; Oliver v. Greene, 3 Ma. Rep. 133.) 

Captors and prize agents have an insurable 
interest (Stirling v. Vaughan, 2 Camp. 225 ; Le 
Cras V. Hughes (Omoa case) : This last case decided 
that the officers of the vessel who took the prize had 
an insurable interest. There is also an insurable 
interest in salvage, arising on ' the re-capture of a 
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vessel. — (Smith v. Yelton, etc., Mor. 11962, H. of L., 
5 Paton's App. Cas. 139 ; Knill and another v. 
Hooper, 2 Hurl, and Nor. 277.) 

The captain of a vessel has an insurable interest 
for advances made in the course of the voyage, which 
he has been instructed to make as against freight 
(Wilson, etc., t?. Martin (1856), 2 H. and.G., Exch. R. 
684) ; but he has no insurable interest in wages to be 
earned, even though part may consist of slaves given 
to him as wages (Webster v. De Tastet, 7 Term. 
Rep. p. 157). So, a seaman cannot insure his wages 
(Webster v. De Tastet, 7 Term. Rep. 157 ; White v. 
Wilson, 2 Bos. and Pull. 116) ; but the captain of a 
vessel may insure his goods or effects on board (per 
Lord Mansfield, in Carter v. Boehm, 3 Burr. 1905; 
Petrie's Exrs. v. Aitchison and Co., 6 Feb. 1841, 
S. and D., p. 501). The word "effects" of the 
captain will be taken to include nautical instruments, 
the chronometer, the clothes, books, furniture, etc. — 
(Duff v. Mackenzie, 3 Scott, p. 16.) 

Where an owner conveyed a vessel to his creditor 
under a vendition ex facie absolute, but, as shown by 
the correspondence, was intended as a security for 
the debt due by him to his creditor, and thereafter 
insured the vessel, the Court held, on a loss occurring, 
that the owner had still an insurable interest, the 
sale being one merely in security. — (Alston, Elliot, 
and others, v. Campbell and Co., 3 March 1779, 2 
Paton's App. Cas. 492.) And though a bottomr}^ 
bond be granted for repairs, the owners have still an 
insurable interest. — (Smith v. Fleming, 20 Nov. 
1849, S. and D. 138.) 
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It may happen that a party who has no owner- 
ship in the property may insure and recover loss 
under that insurance, where goods or property of 
others are under his care and possession, or are 
deposited for some specific purpose. Thus coach- 
builders, with whom a gentleman's carriage was left 
f(jr repair, had insured the property generally on their 
premises ; and a fire having occurred and destroyed 
the carriage, it would appear that they were entitled to 
recover from the insurance. — (Dalgliesh v. Buchanan, 
17 Jan. 1854, S. and D. 332.) 

Where carriers had insured goods stored in their 
warehouse — part being their own property, and part 
the property of others — and a loss by fire having 
occurred, the Insurance Company was held liable to 
the carriers, although they objected to pay for the 
goods which did not belong to them as owners, on 
the ground that, not being their property, they could 
stipulate no loss. — (London and North Wales Rail- 
way Company v. Glynn, 7 W. R. 238 ; Crowley and 
others v. Cohen, 3 Bar. and Ad. 478.) 

An insolvent has still an insurable interest in 
goods then in his possession, although these may have 
vested in his official assignee, on the principle that he 
was in possession as apparent owner, and responsible 
to those who were the real owners. — (Marks v. 
Hamilton, 7 Wei., H. and G., 323 ; Goulstone v. the 
Royal Insurance Company, For. and Fin. 276.) 

Further, in the case of Donaldson and Pinkerton 
V. the Manchester Insurance Company, 2 March 
1836, S. and D. 601, the insurance effected was on 
goods, "his own, in trust, or in commission;" and it 
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was stated, in an opinion of English counsel, taken 
by the court, that " policies in the form of Mr Donald- 
son's, by which the insurers become answerable for 
goods, whether the party who effects the insurance 
be the absolute owner of them, or only the depositary, 
are common in England, and sanctioned by the 
English law ;" and judgment went against the under- 
writers — the whole judges being consulted in giving 
this decision. So also it was laid down by Lord 
Eldon in Lucena v. Crawford, 2 Bos. and Pul. 324 ; 
vide ante J p. 9. 

An insurance of a ship in the usual form, having 
a clause, "that the said insurance was on profit on 
cotton, say 150 bales, marked as therein mentioned, 
said profits valued at L.350; and the parties did 
agree, that in case of loss or accident, the said policy 
should be considered sufficient proof of interest," — it 
was objected that this was a wagering policy, being 
taken "on interest or no interest," and therefore 
contrary to the Act 19 Geo. II., c. 37, ^ i. The 
court held the insurance bad. — (Smith v. , 'Reynolds, 
1 Hurl, and Nor. E. R. 221.) 

Part owners, whose names do not appear on the 
register as part owners, cannot recover under an in- 
surance effected by them — it being contrary to the 
provisions of the statute 26 Geo. III., c. 60 (now 
regulated by 17 and 18 Vict., c. 104, § 18), in 
regard to the registry of ownership in British 
ships, and therefore they can stipulate no interest. 
— (Scott and Gifford v. Miller and Kerr, 16 Nov. 
1832, S. and D., p. 21; Camden v. Anderson, 5 

Ter. Rep. 709 ; Marsh v, Robinson, 3 Esp., p. 98.) 

c 
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If, however, the owners whose names do appear on 
the registry be bona fide acting as trustees for those 
whose names do not appear, and are thereby not 
defeating the objects of the Act, it would seem that 
this may entitle them to recover. Ibid. . 

A merchant in England who agrees verbally to 
purchase goods, which are then expected to arrive in 
vessels from abroad, can have no insurable interest 
in the goods so purchased, by reason of the agree- 
ment being verbal (Stockdale v. Dunlop, 6 Mee. and 
W., p. 224) ; but as this turns on the law of sale 
peculiar to England, it is thought it cannot apply to 
the law of Scotland. An insurance in Scotland in 
such circumstances would be good; and had the 
agreement been in writing, it would also have been 
unexceptionable in England. 

A part owner of a ship having a lien on ship and 
cargo fbr a sum paid by him as salvage, to relieve 
the ship and cargo from the salvors, has an insurable 
interest to cover that lien. — (Briggs v. The Merchant 
Traders' Ship Loan and Assurance Association, 13 Q. 
B. 167.) 

1. LIFE INSURANCE. 

A creditor has an insurable interest in the life of 
his debtor for the debt owing to him (Godsall v. 
Boldero, 9 East. 72; Lindenau v. Desborough, 8 
Bar. and C. 586 ; Forbes and Co. v. Life Insurance 
Company, 9 March 1832, S. and D. 451 ; Stevenson 
or White v. Cotton, 24 June 1846, S. and D. 872) ; 
but a party who has no interest in the life of another 
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cannot insure. It must appear that the party who 
insures and the life insured stand in the relation of 
debtor and creditor at the time of the insurance, and 
also at the time of the insured's death. — (Godsall v. 
Boldero, 9 East. 72 ; but see Dalby v. The India and 
London Assurance Company, 15 Q. B. 365.) 

In all policies of this nature, it must appear that 
the insured has an interest ; and it must be set forth 
in the policy for whose use, benefit, or on whose 
account, such policy is made. Thus, where a party 
of the name of Hodson had effected a life insurance 
on the life of Charlotte Weir in the following terms : 
— "Observer Life Assurance Society Offices, 70, 
Cheapside, London. Policy, No. 18. Sum assured, 
L.1500. Premium, L.42, 2s. 6d., payable yearly. 
Whereas James Hodson, junior, of, etc., alleging him- 
self to be interested in the life of Charlotte Weir, 
of, etc., is desirous and hath proposed to effect an 
insurance with the Observer Life Assurance Society 
upon the life of the said Charlotte Weir for the whole 
continuance thereof, and hath caused to be delivered 
in the office of the said Society a declaration," etc., 
— it was held that the plaintiff was not entitled to 
recover, as the party's name for whose benefit and 
interest the policy was effected did not appear on 
the face of the policy, in terms of the statute 14 
Geo. III., c. 48, Charlotte Weir's name only ap- 
pearing as the name of the party whose life was 
insured. — (Hodson v. Observer Life Assurance 
Society, 8 El. and Bl. 40.) 

A father has no insurable interest in the life of 
his son (Campbell v. Allan, Mor. App. Ins., No. 3 ; 
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Halford v. Keymer, 10 B. and C. 724), nor a son 
any insurable interest in the life of his father (Shil- 
ling V. The Accidental Death Insurance Company, 1 7 
March 1858, Pors. and Pin. 116). The statute 14 
Geo. III., c. 48, strikes against these insurances, as 
partaking of the nature of wagering contracts. But 
a husband has an insurable interest in the life of his 
wife (Huckman v. Perrie, 3 Mee. and Wei. 505 ; 
Wight V. Brown, 27 Jan. 1849, S. and D., p. 459) ; 
and he has also an insurable interest in the furniture 
of the house where he and his wife reside, although 
the furniture, by marriage contract, has been con- 
veyed exclusively to the wife, for her separate use. 

— (Goulstone v. The Royal Insurance Company, 
Trin. Ter. 1858, Pors. and Pin. 276.) The wife has 
also an insurable interest in the life of her husband. 

— (Reed v. Royal Exchange Assurance Company, 2 
Peake, p. 70.) 

Where two brothers had joined in a bond to the 
North British Insurance Company, for L.500, ad- 
vanced in loan by the company, in order to aUow the 
younger to set up in business upon the security of a 
policy of insurance for L.IOOO, effected on his life, — 
the policy bearing the name of the elder brother, 
for whose benefit it was effected; — it was held, 
though the premiums had been paid by the elder 
brother, that he had no further interest than to 
the extent of L.500, the other L.500 going to the 
younger brother's representatives. — (Lindsay and 
The North British Insurance Company v. Barmcottee 
and others, 9 Peb. 1851, S. and D. 719.) 

At one time, insurances '' interest or no interest" 
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were very common ; but as this degenerated into a 
species of gaming or wagering, the Act 19 Geo. II., 
c. 37, was passed, prohibiting such insurances, as 
partaking of the nature of gaming or wagering con- 
tracts. This Act refers only to the insurance of 
ships and merchandise; and has been interpreted 
not to extend to the insurance of foreign ships. The 
Act 14 Geo. III., c. 48, has reference to the insur- 
ance of lives, having in view a similar object, and 
prohibiting insurances effected on lives by parties 
who have no interest in these lives. — (Hodson v. 
Observer Life Assurance Society, 8 El. and Bl. 40 ; 
Shilling V. The Accidental Death Insurance Company, 
For. and Fin. 116.) 

If there is any fraudulent scheme devised, or has 
been the inducing motive to the insurance, it will 
annul it. Thus where an insurance had been effected 
on the life of Walter Pahner for L.13,000, on 31st 
Jan. 1855, apparently made by himself, but in reality 
devised as a fraudulent scheme by his brother, 
William Palmer, in order that he might reap the 
benefit of the insurance. The policy was assigned 
on 13th Feb. 1855 to him, by his brother, Walter 
Palmer, nominally for a debt of L.400. Walter 
Palmer was then only 32 years of age ; and he died 
in August of the same year, under such suspicious 
circumstances, that the jury, at the inquest held on 
his body, found that William Palmer did feloniously 
aaid wilfully kill and murder his brother. Notwith- 
standing this, he set up a claim for the sum in the 
policy. No prosecution or trial followed the verdict 
of the inquest ; but William Palmer was thereafter 



/ 
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tried and sentenced to death, and was hanged for the 
murder of John Parsons Cook, on whose life an in- 
surance was also eflfected, and assigned to him. An 
action was raised by the insurance company to have 
the first-mentioned policy returned to them, in order to 
have it cancelled, as void, on the ground of fraud, and 
that William Palmer had really no insurable interest 
in the life of his brother, and that it had been de- 
vised and concocted as a fraudulent scheme. The 
Master of the Rolls held that Walter Palmer^ whose 
life had been insured, had really never any interest ; 
and that the whole affair was a fraudulent scheme of 
William Palmer, his brother, to obtain the benefit of 
the policy, by precipitating the event on which it 
was to be payable. — (The Prince of Wales Association 
Assurance Company v. Palmer (1858), 25 Beav. 605.) 

So, in a case, where the wife had effected an in- 
surance on the life of her husband, for L.2000, on 
11th April. He was then in perfect good health, but 
died on the 17th April. In an action on the policy, 
at the wife's instance, the judge thought that the 
wife had an undoubted insurable interest in the life 
of her husband, and stopped counsel from proving 
an interest. But a letter was adduced, written by 
her to a young man, about the time of effecting the 
policy, so suspicious in its character, as induced her 
counsel to consent to a non-suit. She was after- 
wards tried for the murder of her husband ; but was 
acquitted. — (Reed v. Royal Exchange Assurance 
Company, 2 Peake, 70.) 

If the life of the insured is taken away by his 
execution for a felony, this would seem to void the 
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policy. — (Amicable Society v. Bolland, 4 Bligh, N. 
S. ; 2 Dow and CI. 1 ; 3 Ross, L. C.) 

2. FIRE INSURANCE. 

In fire insurance, it has been seen (p. 7, ante) 
that it is necessary that the party insured should 
have an interest in the property both at the time of 
insuring and at the time of the loss. 

Both the landlord and tenant in an agricultural 
lease, or in the lease of an urban tenement, have an 
insurable interest in the subject of the lease, each to 
the extent of his interest in the subject. — (Hunter 
on Landlord and Tenant, vol. ii., p. 248 ; vol. i., p. 
374.)' 

Sometimes, by express stipulations in the lease, 
the tenant is taken bound by the landlord to insure 
the subject, — 1st, the buildings, and 2d, the crop and 
stocking in the bams, — and to pay the annual pre- 
mium therefor. But apart from express stipulations, 
where the tenant has insured, it has been held in one 
case, where the farm stesLding, etc., was burned by 
fire, that the landlord was entitled to claim his rents 
past due, up to the day of the accident, out of the 
sum obtained from the insurance ; but not for rent 
subsequent to that date, or for repair of the buildings. 
— (Scottish Union Insurance Company v. Macintosh, 
21 Jan. 1830, 9 Sh. and D. 310.) 

^ Vide " Consequential Loss," Chap. XIII. 
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CHAPTER IV. 



•^ RISK COVERED BY THE POLICY. 



It is of importance to know, in marine and fire 
insurances, what kind of risk the policy will cover, 
under the usual terms of these policies. 

This, of course, must vary in many cases ; and it 
is necessary carefully to analyse the several cases, in 
order to ascertain correctly what the policy will 
cover in each. 

1. MARINE INSURANCE. 

In the general case, and in the ordinary forms of 
the policy now in use, in marine insurances, the 
policy covers — 1^^, loss by fire, pirates, rovers, and 
thieves ; 2c?, barratry of the master and crew, 
unless this is exempted from in the policy. Smug- 
gling on their part will be barratry. — (Havelock v. 
Hancell, 3 Term. Rep. 227; Vallejo v. Wheeler, 
Cowp. 143.) 

The usual form of the marine policy runs thus : 
— " AU perils of the seas, men of war, fire, enemies, 
pirates, rovers, thieves, letters of marque and counter- 
marque, surprisals, takings at sea, arrests, restraints, 
and detainments of all kings, princes, and people," 
etc. 

Where the vessel is insured in these terms, the 
underwriters will be liable for loss by fire occasioned 
by lightning, or by the enemy, or by spontaneous com- 
bustion. — (Gordon v, Remmington, 1 Campb. 123.) 
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It would appear from one case, where a cargo of 
hemp was insured on board of a vessel from London 
to the coast of Devonshire, and destroyed by fire, that 
if the fire has originated in the hold of the vessel, 
from the damaged or wet state of the hemp when put 
on board, causing it to effervesce and take fire, this 
will not be a loss falling under the policy, because 
the owners of cargo would be to blame for placing the 
cargo on board in that state, and therefore the under- 
writers would not be liable; but where it is not 
proved that the cargo was. placed on board in that 
state, and spontaneous combustion arises, they will 
be liable. — (Boyd v. Dubois, 3 Camp. 132.) 

So, if a vessel insured in the ordinary form is 
fired into and sunk, under the notion that she is an 
enemy's ship, this will not be a loss by the perils of 
the sea covered by the policy. — (Cullen v. Butler, 
4 Camp. 289.) 

Nor will loss from rats eating holes in the ship's 
bottom (Hunter v. Potts, 4 Camp. 203). Nor de- 
struction of the vessel by the sea- worm. — (Lovell v. 
M'MiUan, 1 June 1809, 15Fac. Coll., p. 341; Oliver- 
son V. Loughman, referred to by Baron Gumey in 
Weir V. Aberdien, 2 B. and Aid. 320.) 

If the vessel suffer damage in a dry harbour from 
turning over, partly by accident, and partly from the 
force of the weather, this will be a peril of the sea 
covered by the policy. — (Napier v. Wood, 18 Nov. 
1825, S. and D., p. 19.) 

In like manner, where the insurance on the ship 
was ** at and from any port or ports, place or places, 
in port, or at sea, in Government service." The vessel 



42 RISK COVERED BY THE POLICY. 

was engaged by the Government as a transport, and 
was ordered into Boulogne, which is a dry harbour, 
with a hard, uneven bottom. She was moored near 
the quays. At night, when the tide left her, the 
crew heard a cracking noise in the ship, as if of 
something breaking. When the tide again rose, 
there was a considerable swell in the harbour, and 
she struck the ground heavily several times. In the 
morning it was found that eighteen of the knees were 
broken ; and it was held that this was a loss by the 
perils of the sea insured against. — (Fletcher v. Inglis, 
2 B. and Aid. 315.) 

So where the insurance was of a ship on a time 
policy, ** at sea and in port," the perils insured against 
in the policy being, '' the seas, men of war, fire, and 
all other perils or misfortunes.'' The ship proceeded 
on a voyage to St John, New Brunswick, and there 
discharged her cargo ; after which she was put into 
the graving dock for repair, near to a wharf, and 
whilst lying against the graving wharf, she was blown 
over by the violence of the wind and weather, and 
sustained considerable damage by striking the ground. 
She was sold, and the insured claimed for an average 
loss. Chief- Justice Abbot held that the underwriters 
were liable by the express terms of the policy signed 
by them. — (Phillips, etc., v. Barber, 5 Bar. and Aid. 
161.) 

But where the ship is insured against loss " at 
sea and in port," this will not cover damage sustained 
while the vessel is on land. Thus a vessel so insured 
required, in the course of the voyage insured, to be 
hove down on the beach to be repaired and chalked. 
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She was bilged by the operation ; and Lord Mans- 
field held that the accident had happened while the 
vessel was on land, and therefore was a damage not 
covered by the policy. — (Thomson v. Whitmore, 3 
Taunt. 227.) 

Yet the above case must be considered to have 
proceeded on the limited terms of the policy, and on 
the ground that these did not embrace such an acci- 
dent. Where the terms of the policy are sufficiently 
broad, and conceived so as fairly to cover such a loss, 
that loss will be comprehended. Thus in a policy 
" against the perik of the sea^ and all other perik and 
misfortunes.^^ The vessel had been in dock under- 
going repair; and in moving her from dock, the 
tackling by which she was supported brokCj by which 
the vessel received damage, so as to make her imfit 
for the voyage insured; and it was held that the 
underwriters were liable for the loss, under the ex- 
press terms of the policy. — (Devaux v. I' Anson, 8 
May 1839, Bingh. New C. 519.) 

Of course the loss which the policy is intended 
to cover will always, in some degree, depend on the 
stipulations in the policy. It is therefore material 
to observe these, and to have the loss or risks clearly 
expressed which the insurance is intended to cover. 

BARRATRY. 

It has been already stated, that the marine insur- 
ance covers barratry of the master and crew, unless 
specially exempted from in the policy ; but deviation 
from the due course of the voyage from gross igno- 
rance of the captain will not be barratry, nor his 
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mistakes as to his sailing orders. — (Bottomley v. 
BoviU, 5 B. and Cr. 210.) 

Lord Mansfield's definition of barratry was, that 
it "must partake of something criminal, and must 
be committed against the owner by the master and 
mariners." — (Nutt v. Bourdieu, 1 T. Rep. 330.)^ 
Chief-Justice Tenterden states that barratry of the 
master and crew is applied to the injury of the 
owners, and enumerates particularly what the acts 
are which constitute barratry. Ist^ Cruising in quest 
of prizes without authority. 2c?, Disregarding em- 
bargo. — (Robertson v. Ewer, 1 Ter. Rep. 129.) 3c?, 
Attempting a breach of blockade. 4fA, Smuggling. 
5fA, Running away with the ship. 6fA, Selling the 
ship or part of the cargo. 7fA, Going into an enemy's 
country or port. 

Where it is agreed that the policy is not to cover 
the barratry of the master or crew as above set forth, 
an express clause must therefore be inserted, exempt- 
ing the underwriters from those risks. 

But even where, as in the ordinary forms of the 
policy, these risks are covered, it will not entitle the 
insured to recover, if the loss has been occasioned by 
the fault of the assured. This makes an exception 
to the general rule. 

^ FAULT.* 

Apart from fraud of the owners, it is to be kept 
in view that the underwriters will not be liable for 

* Emerigon 1, chap, xii., § 3, defines barratry thus : — " Par baratterie 
on entend communement le crime dont iin capitaine se rend coupable en 
prevariquant dans son etat ; de Luca, de credito, disc. 106/^ 

* Vide also " Unseaworthiness," Chap. VIII. 
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loss under a policy, where that loss has been occa- 
sioned by fault of the insured. 

This is well illustrated in a case where a neutral 
or American ship had been employed to take a cargo 
to the enemy's port. Though there was no warranty 
or representation of neutrality in the insurance, yet 
as she was captured by the French on the voyage ^ 
insured, in consequence of having been sent to sea 
vnthout the ship's papers to prove her nationality^ this 
fault of the owners being the efficient cause of the 
loss, it was held that the underwriters were not liable. 
— (Bell t?. Carstairs, 14 East. 374.) 

So where a cargo of oats was insured on board a 
vessel at and from Limerick to Greenock. In sailing 
from Limerick, the vessel struck the ground in the 
Shannon near Tarbert Roads ; and, instead of going 
back to examine damage, the captain proceeded at 
once on the voyage, and in a few hours thereafter 
the vessel sunk. The jury, in conformity with a 
direction from Lord Chief Commissioner Adam, found 
that the loss had occurred from the fault and negli- 
gence of the master and pilot, and that the under- 
writers were not liable. — (Cairns v. Kippen, etc., 2 
Mur. 245.) 

So, where the vessel is seized and condemned for 
carrying simulate papers, the underwriters will not 
be liable, as the owners have been the efficient cause 
of the loss. — (Homey er t?. Lushington, 3 Camp. 85; 
Spitlly't;. Woodman, 2 Taunt. 416.) 

So also, where there is fault in carrying a deck i 
cargo without liberty to do so, or a usage of so carry- ! 
ing cargo, the underwriters will be discharged. — * 
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(Cunard v. Hyde, Q. Bench (1858) ; Da Costa v. 
Edmonds, 4 Camp. 142 ; Milward v. Hibbert, 3. Ad. 

Where there is fault in placing the cargo in a 
wet or bad condition on board, and that is the efficient 
cause of the loss, the underwriters will be free (Boyd 
V, Dubois, 3 Camp. 132). Also, where the master 
had been guilty of fault, in not taking a pilot in going 
out of a harbour of dangerous navigation, this was 
^ held to exempt the underwriters. — (Thomson v. 

Bissett, 3 June 1826, S. and D., p. 670.) 

This would also appear to be the law in France. 
Thus Emerigon, vol. 1, chap, xii., § 2, lays it down 
thus: — " L'Ordonnance, Art. 27, h. t., decide que les 
Assureurs ne seront pas tenus des pertes et dommages 
qui arriveront par le fait ou la faute de 1' Assure." 

" L' article suivant ajoute, qu'ils ne seront tenus 
de porter les pertes et dommages arrives au Vaisseau 
et merchandise par la faute des Maitres et Martiniers, 
si par la police ils ne sont charges de la baratterie 
du Patron." 

The same rule holds in Prance, with reference to 
any loss happening through the fault of the assured 
himself, as obtains in England. Thus Emerigon says, 
vol. 1, chap, xii., § 2 ; — " II est done certain que les 
Assureurs ne repondent jamais des donamages, et des 
pertes qui arrivent directement par le fait ou la faute 
de I'Assur^ lui-meme." 
^ ^ •In England, in Pipon v. Cope, 1 Camp. 434, the 

[6 ^ ^ policy would have covered a loss by the barratry of 

the master or crew, but for the fault of the owners. 
The vessel insured, being a packet plying between 
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Weymouth and Guernsey and Jersey, was insured 
on a time policy for twelve months ; and on her re- 
turn to Weymouth from Jersey, smuggled goods 
were found on board, and she was seized, but re- 
leased on payment of a fine. In her next voyage, 
smuggled goods were again found on board, and she 
was seized a second time. The vessel was again re- 
stored, on making satisfaction to the Revenue officers, 
as before. On her third trip, smuggled goods were 
again found on board ; she was again seized ; and 
while she lay under seizure on this occasion, she 
was run foul of, and considerable damage done. It 
was for the damage so done, and also for the sums 
paid to the Government to obtain restoration of the 
ship, in consequence of these repeated seizures, that 
the insured claimed. But Lord EUenborough held 
that this was " a clear case of crassa negligentia on 
the part of the assured. It was the plaintiffs duty 
to have prevented these acts of smuggling by the 
crew. By his neglecting to do so, and allowing 
the risk to be so monstrously enhanced, the under- 
writers are discharged." So also where the ship 
had been sent out of port, after having taken in her 
full cargo, to lie in the roads without having the 
captain and part of her crew on board ; and while 
there waiting for them, and ready to sail on the 
voyage insured, was wrecked. — (Thompson v. Hop- 
per, 6 El. and Bl. 937 ; vide also Parkin v. Dick, 2 
Camp. 221.) 

The principle on which this class of cases proceeds, 
appears to be founded on an implied warranty, on the 
part of the assured, to use all diligence and care in 
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avoiding any act which in a material degree increases 
the risk, or occasions the loss covered by the policy. 
— (Law V. Hollingworth, 7 Term. Rep. 160.) 

QUALIFICATION OF THE DOCTRINE OF FAULT. 

By some decisions, there appears to be an impor- 
tant qualification of this doctrine of fault ; namely, 
although the master and crew of the vessel may, in 
the course of the voyage insured, have been guilty of 
^ ^ misconduct or negligence which creates unseaworthi- 

ness, and that misconduct or negligence is the remote, 
though not the immediate, cause of the loss, yet the 
underwriters will be liable. — (Sadler v. Dixon, in 
error, 8 Mee. and Wei. 895.) 

This seems founded on the principle, that there is 
no implied warranty for the continuance of the sea- 
worthiness of the vessel during the whole voyage. 

In that case. Chief- Justice Tindal said : — " But 
without entering into a further discussion of the 
principle, we think, upon the later authorities, the 
rule is established, that there is no implied warranty 
on the part of the assured for the continuance of the 
seaworthiness of the vessel, or for the perfomiance 
of their duty by the master and crew during the 
whole course of the voyage." 

" The case of Law v, Hollingworth (7 Term. Rep. 
160) must be allowed to bear against the principle 
so laid down by those later authorities. The ground 
of decision in that case appears to have been, that 
there was no pilot on board during the time the ship 
was sailing up the river Thames, which was required 
by the statute 5 Geo. II., and that it was an implied 
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contract on the part of the assured that th*Te fLo'Ji 
be such person. This, at least, appesir? ihe zrsiiii 
of Lord Kenyon's judgment, althou^ oeruhiiJj *.ic 
other two judges seem to have ooiiiidered tiisa h vh*^ 
a loss arising from an act of gross negiligeiACie- Tu^ 
decision of that case may be maintainiibl*: ol ^L^ 
ground of an implied warranty to olftjerre the pOK:::v> 
requisitions of an Act of ParliameDt : bin :f h i* •^-^ 
be taken as an authority that the implied Trtrrt.v.r 
on the part of the assured extends to i/r-* of r^rr^!- 
gence on the part of the master and crew, \:^7^r^'^yj-\ 
the voyage, we think it cannot be supponf^d i^Si':^^. 
the weight of later authorities.'' — (See IJa-,k r, Il/>v3t: 
Exchange Company, 2 B. and Aid- 73; Walk'^r r. 
Maitland, 5 B. and Aid. 171 ; Holds worth r. Wl^!,^, 
7 B. and C. 794 ; Bishop v. Pentland, 7 B, ar-d C, 
219 ; Shore v. Bentall, 7 B. and C. 798, 1 Mau. a:^d 
R. 11; M^Callum v. Sea Insurance Company. J 2 
July 1839, Macf. Rep. 269.) 

According to these authorities, it wofild auiuff 
that the implied warranty of seaworthirjen^ 4r/» ^fA 
apply throughout the whole coxitinuziMf^ </ tai^ 
voyage, but only at its commencement 

At same time, it is undoubted, tliat 
when rightly interpreted, cannot be hdi 
seding (although they certainly qiu£j^ ^ 4se;^ 
of fault. 

These cases refer to unseawarthkaiL hki&^*9^ 
first mentioned cases — Busk r Tke Zspi JLxf^^ .y> 
Assurance Company, 2 B. and lUL 71; auf %V/;^^ 
v. Maitla nd^ B . and Ali 171— tko^^sn », ^r*V.^ 
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demnify for loss by such acts; and the cases of 
Holdsworth and Bishop appear to have been decided 
on other grounds ; while in a very recent case before 
Lord Campbell, where the objection stated was un- 
seaworthiness, his Lordship inclined to judge the 
case by the doctrine of fault laid down in the older 
cases above alluded to, commencing with Bell v. 
Carstairs, 14 East. 374, per Lord Campbell in 
Thompson v. Hopper, 6 El. and Bl. 937. 

Still the implied warranty of seaworthiness, when 
it is a pure question of seaworthiness, can only ex- 
tend to the condition of the vessel at the commence- 
ment of the voyage ; and the case of Thompson v. 
Hopper may perhaps be viewed as a case of fault 
occurring at that particular juncture. 

The result of the decisions, therefore, seems to be 
that, in a pure question of unseaworthiness, the im- 
plied warranty of seaworthiness will not continue 
throughout the whole course of the voyage, so as to 
cover acts of negligence, or misconduct which creates 
unseaworthiness to the vessel in the course of her 
voyage, unless there be an express warranty or under- 
taking to that effect. — {Vide above cases, and M'Cal- 
lum V. Sea Insurance Company, 12 July 1839, Macf 
Rep. 269.) 

Where, however, there is fault apart from imsea- 
worthiness, and that fault is the eflScient cause of the 
loss, the doctrine laid down in Bell v. Carstairs, and 
other cases, would appear to be still of authority 
when rightly applied. 

But returning to the subject of the risks which 
the policy will or will not cover, further illustration 
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of these may now be given. Thus, in the insurance 
of goods on a voyage to the coast of Africa and back, 
the vessel had arrived at the river Benin, on the coast 
of Africa, and had discharged part of her cargo into 
the factory on shore, where also was placed her 
homeward cargo, ready to be shipped on board, when 
the factory took fire and the whole was destroyed. 
The insured claimed for the loss as under the policy ; 
but it was held that the policy only covered mari- 
time risks and perils, and did not protect either that 
portion of the cargo that had been landed in the 
factory, or those goods which were there and intended 
to constitute her homeward cargo. — (Harrison v. 
Ellis, 7 E. and B. 465.) 

Sometimes consequential ji amage arises to goods 
on board ship from other parts of the cargo ; and this, 
though not directly caused by the perils of the sea, 
yet if it indirectly arise from such perils, the under- 
writers will be liable. Thus where a vessel was 
loaded with hides and tobacco, and in the course of 
the voyage the vessel shipped sea water which caused 
the hides to putrefy; and this putrefaction having been 
communicated to the tobacco, it gave it a nauseous 
flavour, whereby it was injured and damaged. It was 
held that this was a damage occasioned by perils of 
the sea, and covered by the policy. — (Montoya v, 
London Assurance Company, 6 Exch. Rep. 451.) 

So in the case of horses on board, which, by the 
labouring of the ship in a storm, broke the partition 
which separated them, and kicked each other so as 
to cause death, this was held to be a loss by peril of 
the sea. — (Gabay v, Lloyd, 3 B. and Cr. 793.) 
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An insurance will be good where the peril insured 
against is neither a peril of the sea in the strict sense, 
nor a peril by fire, but a p^ril^j)f_capiure by an 
enemy, whether by land or sea. Thus, where Fort 
Marlborough was insured by the Governor thereof 
against capture^ it was held by Lord Mansfield, that 
this was a good insurance^ on the ground that, though 
the place was called a fort, it was really a factory or 
settlement for trade ; and that, though the insured 
was called a governor, yet he was really a merchant. 
— (Carter v. Boehm, 3 Burr. 1905.) 

But, as above stated, the express stipulations of 
the policy itself will always give the rule, and may 
assume a variety of forms and conditions. For 
example, the insurance of a steamship from Liver- 
pool to Belfast, which was expressed in the ordinary 
form, had this clause superadded on the margin of 
the policy : ^^ And we further covenant and agree, 
that in case the said ship shall come into collision 
with any other ship or vessel, and the insured shall 
in consequence thereof become liable to pay, and 
shall pay, any sums not exceeding the value of the 
said ship or vessel ' Excelsior' and her freight, by or 
in pursuance of the judgment of any court of law 
or equity, or by or in pursuance of any award made 
upon any reference entered into by the assured with- 
out previous concurrence, we shall and will severally 
bear and pay such proportion of three-fourth parts 
of the sums so paid as aforesaid, as our respective 
subscriptions hereto bear to the value of the said 
ship or vessel ^Excelsior' and her freight." On 
going down the Mersey, the " Excelsior" came into 
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collision with the steamship called the " Mail," and 
cut through her into the bows, as far nearly as the 
fore-mast ; and five steerage passengers on board the 
" Mail" were killed, and some severely injured. For 
the loss of life and injury to the passengers, the 
owners of the " Excelsior" agreed to pay damages to 
the relatives, amounting to L.994, 15s. 5d. ; and the 
question was, whether the owners could claim this 
sum, as loss under the above clause, from the insur- 
ance company. The latter objected to pay, on the 
ground that the clause only covered damage to the 
hull and machinery occasioned by collision, and not 
damages for loss of life ; but the Court of Session 
held, that under the express clause above quoted, 
the underwriters were liable for the damages paid 
for the loss of life. — (Coey v. Smith, 3 March 1860, 
S. and D., p. 955.) 

But where there is no express clause of this kind, 
the usual form of the policy against perils of the sea, 
will not cover damage caused by collision to the 
other vessel damaged, although it will cover the 
damage sustained in the collision by the vessel in- 
sured. Thus, a ship was insured from Calcutta to 
Lojidon against " all perils, losses, and misfortunes 
that have or shall come to the hurt, detriment, or 
damage of the said goods, and merchandises, and ship, 
etc., or any part thereof." While lying at anchor in 
the Hooghly river, the vessel broke her chain cable, 
and was driven by force of the current in the river, 
against another vessel, so as to sustain damage, and 
also to cause damage to the other vessel ; and it was 
held, that the underwriters, under such a policy, were 
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only liable for the damage sustained by the vessel 
insured, but not for the damage occasioned to the 
other vessel, and paid by the vessel insured to the 
owners of it. — (Devaux v. Salvador, 4 Ad. and Ell. 
420, et 6 Nev. and Man. 713.) 

Where the ship and materials are insured under 
a policy in the above terms, it will not cover wages 
and provisions to the crew while the vessel is de- 
tained, undergoing the repair of damage so sustained. 
— (Devaux v. Salvador, 4 Ad. and Ell. 420, 6 Nev. 
and Man. 713. Vide also Fletcher v. Poole, 7 East. 
33 ; 1 Park on Ins., c. 2 (7th ed.) ; Eden v, Poole, 
Park on Ins. 91 (7th ed.) ; Robertson v. Ewer, 1 T. 
R. 127.) 

If the goods insured are stowed on deck, the 
underwriters will not be liable where these are thrown 
overboard for the general safety, under the memo- 
randum clause as to general average. — (Ross v. 
Thwaite, 1 Park on Ins., chap, i., § 3 (8th ed.); 
Backhouse v. Ripeley, ib.) But where there is a 
well-known usage or custom of carrying certain goods 
on deck, such as exists in the coasting trade, and on 
board steamers; or where notice is given to the 
underwriters that such is to be carried on deck, the 
underwriters will be liable, if the loading on deck is 
not in excess, and does not impede or endanger the 
navigation of the vessel. — (Da Costa v. Edmunds, 4 
Camp. 142 ; Gould v. Oliver, 4 Bing. New. Cas. 144, 
2 Man. and G. 208 ; Milward v. Hibbert, 3 Ad. and 
El. 120.) 
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2. FIRE INSURANCE. 

In insurances against fire, if a party not a linen 
draper insure his stock in trade (he being a coach- 
plater and cowfeeder) along with " household furni- 
ture, linen^ wearing apparel, and plate," this will not 
cover a stock of linen drapery goods which he after- 
wards acquires on speculation. — (Watchom v. Lang- 
ford, 3 Camp. 422.) 

In like manner, a corn-dealer and seedsman 
effected an insurance against fire on his " stock in 
trade, consisting of com, seed, hay, straw, fixtures, 
and utensils in business;" and although the jury 
were clearly of opinion that the stock in trade of a 
corn-dealer and seedsman included " hops," yet Lord 
C. J. Campbell held, that, as to the general words 
" stock in trade," there was added the particulars of 
which the stock in trade consisted, without any 
enumeration of " hops," these could not be covered 
by the policy ; but stated, that had the words " stock 
in trade" stood alone, without any such enumeration, 
which limited the general words "stock in trade," 
the hops would have been covered by the policy. — 
(Joel V. Harvey, 29 L. T. 75.) ^ 

An insurance against fire was effected by the jy/^ 
tenant on his coffee-house, under the name of 
''Grigsby's Coffee-house;" and the insurance com- 
pany, on a loss occurring, refused to pay, on the 
ground that the subject insured must be held as 
falling under an inn, which, by the conditions of the 
policy, was made doubly hazardous, whereas here 
the ordinary premium had only been paid. But 
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Lord Ellenborough held that Grigsby's Coffee-house 
" was not an inn within the meaning of the policy. 
Horses, waggons, and coaches come to an inn ; there 
are stables and out-houses attached to it ; people are 
going to these with lights at all hours ; hence there 
is an increased danger of fire, and the trade of an 
innkeeper is considered doubly hazardous. But the 
trade of a coffee-house keeper is of a very different 
description." — (Pitt v. Laming, 4 Camp. 76.) 

In an insurance of a manufactory for sugar-baking 
against fire, there was a stove and pans for boiling 
the sugar on the first story. From the stove there 
was a flue, which led up to the top of the building, 
communicating heat by means of register to the 
stories above, according as it was required. The 
servant, one morning, after kindling the stove-fire 
below, had omitted to open the register above, so as 
to allow the smoke to escape at the top of the pre- 
mises, through the flue. The consequence was, that 
much heat and smoke were forced into the room 
where sugars were drying ; and though no fire had 
actually occurred, yet, had it not been detected in 
time, it would have burst into a blaze. Much damage, 
amounting to several thousand pounds, was sustained. 
The question was, whether the insurance ofiice was 
liable ; and it was held that no damage having been 
sustained by jire^ the insured could not recover. — 
(Austin V. Drew, 4 Camp., p. 360.) 

Where Fort Marlborough was insured by the 
governor thereof, against capture^ it was held by Lord 
Mansfield that this was -a good insurance, on the 
ground that, though the place was called a fort, it 
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was really a factory or settlement for trade ; and that, 
though the insured was called a governor, he was 
really a merchant. — (Carter v. Boehm, 3 Burr. 1905.) 

3. LIFE INSURANCE. 

In life insurances, sometimes permissions are 
granted to the insured to reside abroad, when by 
some cause this is rendered necessary. This per- 
mission either forms a part of the policy as originally 
drawn out, or is afterwards indorsed thereon by a 
memorandum to that effect; and care ought to be 
taken to see that this memorandum clause is as ex- 
plicit as possible, so as to leave no room for question 
as to the meaning of parties by it. Thus, in Notman 
V. The Anchor Insurance Company, Scott's C. B. 
Rep., p. 464, the memorandum endorsed on the policy 
was, " The life insured under this policy being about 
to proceed to and reside at Belise^ in the state of Hon- 
duras, and an extra premium of twenty guineas 
having been paid for the extra risk for such residence 
for one year, permission is hereby granted to the life 
assured to proceed to and reside at Belise aforesaid, 
and for so long thereafter as the extra premium shall 
from time to time be paid, along with the premium 
payable on this policy, as within expressed. By 

order of the Board of Directors. (Signed) T 

B , Secretary." 

Under this permission clause, the insured did not 
go to Belise until three years after its date. When 
he did so, he died there within a year after he arrived. 
And on a claim being made against the insurance 
company for the amount of the policy, it was objected 
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by them, that the permission to go abroad was one 
which was immediately to be acted on, and not post- 
poned for a lapse of three years, which was evidenced 
by the words, " about to proceed to Honduras ;" yet 
the Court held the insurance company liable, although 
the judge admitted that " the intention of all parties 
was, no doubt, that the life assured should proceed 
in a reasonable time to Belise, but they had not ex- 
pressed that intention in the memorandum." 

In another case (Fowler v. The Scottish Equitable 
Assurance Company, 7 W. Rep. 5), a written proposal 
had been sent to Cook, the insurance company's agent 
in London, in the following terms : — '' Mr Haire to 
be at liberty to visit on business Tangiers, or any 
other port within the Mediterranean, without sub- 
jecting himself to any extra premium, or having to 
apply for a license ; but it is understood that he is 
not to reside out of Europe, at any place in the 
Mediterranean, beyond the period of three months, 
or to go to the interior of Asia and Africa. The 
above memorandum to be endorsed on the policy. 
(Signed) Lewis Reis and Co." 

It was alleged that this agreement diflfered by 
mistake from the agreement verbally made previously. 
But the policy was drawn out with this memorandimi 
endorsed thereon : " Notwithstanding the restrictions 
contained in the within policy, Mr Haire will be at 
liberty, without license or extra premium, to visit 
Tangiers or any other port within the Mediterranean ; 
but it is understood that he is not to reside out of 
Europe at any place in the Mediterranean, or to go 
into the interior of Asia or Africa." 
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It will be observed that the memorandum en- 
dorsed on the policy is dij0ferent from that in the 
proposal, by omitting the words, "beyond the period 
of three months," which made a most important 
alteration of the pohcy. Haire went on business to 
a place called Casa Blanca, on the coast of Morocco, 
about 160 miles south of Tangiers, and died there, 
before he had resided three months. The question 
was, whether the plaintiff, who was the assignee of 
the poUcy, could insist to have the policy corrected, 
or the amount of the loss ; and it was held he could 
not ; that the error arose with the agent in London 
in communicating the policy to the head office in 
Scotland, the latter being quite ignorant of the terms 
of the agreement between the parties and their agent 
in London, further than was intimated by the written 
communication; and if Cook, the agent, had been 
guilty of error in communicating the terms of the 
insurance, the recourse was against him, and not 
against the insurance company. 

It does not appear from any case, whether, when 
a party directly insures in this country on a policy 
to go abroad, as for example to India, that he can 
be entitled to reduction of the high foreign premiimi 
when he comes home to reside for three years. There 
seems room in equity for a reduction of the premium 
from the foreign to the home scale of premium, 
during the period he is at home. 

In life policies, when a loss occurs, there must be 
tendered to the insurance office the most satisfactory 
proof of death, otherwise the insurance company will 
be entitled to refuse payment. Thus a party had 
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insured with the Railway Passengers' Assurance 
Company, against accident and dying by the injury 
received within three months. The insured went 
out to bathe, and never came back again. His clothes 
were found on the steps of a bathing-machine, and 
about six weeks thereafter a body was found washed 
on shore, but no one had identified it as being the 
body of the assured. The Court held that at most 
the case was suspicious ; but apart from that, it was 
not proved that his death had ensued from injury 
caused by accident or violence, within the meaning 
of the policy. — (Trew v. The Railway Passengers' 
Assurance Company, 35 L. T. 377.) 

The above case shows that there is indemnity 
offered by the constitution of some insurance com- 
panies for risks short of death, that is, for bodily 
injuries sustained by accidents. Thus in Martin v. 
The Travellers' Insurance Co., 1 For. and Fin. 505, an 
insurance was effected by Martin against bodily injury 
arising from accident or violence, " provided that the 
injury should be occasioned by any external or ma- 
terial cause operating on the person of the insured." 

In September, the plaintiff, in the course of his 
business, lifted a heavy burden, by which he alleged 
he severely hurt his spine, and sprained the muscles 
of his back, so as to disable him fi'om doing business. 
The insurance office refused to pay, on the ground 
that he did not sustain any bodily injury by reason 
of an accident within the true intent and meaning of 
the policy, and that it was not occasioned by any 
external or material cause ; but it was held that the 
insurance company were liable. 
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In like manner, in the case of Hooper v. The 
Accidental Death Insurance Company, 8 W. R. 616, 
the plaintiff, a solicitor, had insured with the defend- 
ants ; the policy providing, that in the event he should 
receive or suffer bodily injury of so serious a nature 
as wholly to disable him from following his usual 
occupation, business, and pursuits, he should receive 
a certain weekly allowance. He sprained his ankle, 
by which he was confined to bed and to his room for 
some weeks, which prevented him from seeing some 
of his clients, and attending several business appoint- 
ments. In an action, the Court held him entitled to 
the weekly allowance provided in the policy. 



CHAPTER V. 

WHEN THE RISK BEGINS AND ENDS. 

The moment of time at which the risk begins and 
ends, depends very much upon the terms of the policy 
itself. But, generally speaking, it differs according 
as the policy of insurance is a voyage policy and a 
time policy. It also differs according as the policy 
bears " at and from a port, to a port named," and " in 
a port and at sea," or " at sea and in port ;" or ac- 
cording as it is meant to cover perils at sea only, or 
perils ^' or misfortunes," or " perils of the sea, and all 
other perils and losses or misfortunes whatsoever." 
Under the latter forms of the policy, the risk will 
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commence from the signing of the policy, and will 
cover not only the perils of the sea, but also any 
misfortune or accident happening to the vessel in 
port. 

It also diflfers according as it is an insurance on 
goods or freight, and an insurance on the ship. 

COMMENCEMENT OF RISK ON CARGO. 

Excluding the case of a time policy, if the in- 
surance is on the cargo for the voyage, and the policy 
bear "at and from" one port named to another, the 
risk commences when the cargo (if the ship be then 
in a foreign port) is coromenced to be placed on 
board. — (Mellish v. Andrews, 2 Maul, and Sel. 106; 
Horneyer v. Lushington, 15 East. 46 ; Amould, p. 
480.) This would appear not to cover loss happening 
while the cargo is lying on the quay ready to be put 
onboard (Harrison t;. Ellis, 7 El. and Bl. 465), nor any 
loss that might happen in loading by means of lighters 
or boats. In other countries, on the Continent, it 
would seem to cover such loss. — (Amould, p. 470.) 

ON FREIGHT. 

Where the insurance is on freight '^ at and from 
a port to a port named," the risk commences generally 
at the moment the ship begins to take in her cargo. 
— (Rhand v. Robb and others, 21 Dec. 1804, Mor. 
App. Ins. No. 8 ; Patrick v. Eames, 3 Camp. 441 ; 
Wilson V. The Royal Exchange Assurance Company, 
2 Camp. 622 ; Forbes v. Cowie, 1 Camp. 520.) 

In cases of this kind, any loss occurring before 
the ship is entirely loaded, or when it has commenced 
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to load, will be covered by the policy, if that loss be 
occasioned by the perils insured against. 

Loss will be covered under a policy "at and 
from," even before the ship has commenced to take 
in her cargo, if there is an existing contract or written 
engagement to carry goods on board (Flint v. 
Flemyng, 1 Bar. and Ad. 45) ; also where the vessel 
is in port ready and in good condition to take in her 
cargo. — (Williamson v. Innes, Exch., 13 May 1831, 
9 Bing., p. 81 ; Devaux v. I' Anson, 5 Bing. N. C. 
519. So also where she is preparing for the voyage 
by inquiring for a cargo. — Lambert v. Liddard, 5 
Taunt. 480 ; Chitty v. Selwyn.) 

TERMINATION OF RISK ON CARGO. 

The risk insured in an insurance on goods is 
generally terminated when the cargo is landed on the 
quay or wharf at the vessel's port of destination. — 
(Brown v. Carstairs, 3 Camp. 161 ; Strong v. Natally, 
1 Bos. and Pull. 16; Gatercliffe v. Browne, 4 Bing. 
N. C. 314, H. of L., 7 M. and G. 850.) 

The clause, " until the goods be there discharged 
and safely landed," will cover any loss that may 
happen at the landing point, but before the cargo is 
safely landed. — (Wells v. Hop wood, 3 Bar. and Ad., 
p. 20.) 

If, by the necessities of the place or port, the 
cargo cannot be discharged otherwise than by means 
of lighters, boats, or other craft, from the ship's side, 
any loss occurring by means of these will be covered. 
Lord Mansfield said, in Pelly v. The Royal Exchange 
Assurance Company, 1 Burr. 348: — "When goods 
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are insured ' till landed,' without express words, the 
insurance extends to the boat, the usual method of 
landing goods out of a ship upon the shore." — (Vide 
also Rucker v. London Assurance Company, 2 Bos. 
and Pull. 432, n. ; Mathie v. Potts, 3 Bos. and Pull. 
23 ; Hurry, etc., v. The Royal Exchange Company, 
2 Bos. and PuU. 430.) 

There must, however, be no unreasonable delay, 
after the ship arrives, in discharging her cargo. The 
necessities of a great commercial port, such as London, 
etc., may make delay unavoidable. In some policies a 
certain number of days are generally named, during 
which, after the ship's arrival, the risk is to continue, 
especially in Scotland. In England this is left gene- 
rally to the allowance of a reasonable time for dis- 
charging the cargo, which must vary according to 
circumstances; but, in any case, no unreasonable 
delay must take place in discharging the cargo by 
the earliest opportunity. — (Park on Ins. 653 ; Marsh 
on Ins. 255.) 

COMMENCEMENT OF RISK ON SHIP. 

Where there are no such words in the policy as 
" at and from," the commencement of the risk will be 
from the sailing of the vessel. — (Graham v. Barras, 
5 B. and Ad. 1011.) 

Where the policy on the ship bears "at and 
from" a port to another nained, the risk commences 
the moment the policy is signed, unless the ship is 
then undergoing repair, and her repairs unfinished ; 
in which case, it will commence with the vessel 
sailing on her voyage. — (Per Chief- Justice Tindal, 
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in Palmer v. Marshall, 8 Bingh. 79 ; Rotch v, Edie, 
6 Ter. Rep. 413.) 

In the last quoted case the voyage insured was a 
fishing voyage " at and from L'Orient ;" and when all 
re"ady for the voyage at L'Orient, an embargo and 
arrest was laid on the vessels there, and they were 
detained for months. The insured abandoned as for 
a total loss, and he was held entitled to claim it — 
the risk having attached at the port of L'Orient. 

If a vessel is not then at her sailing port, and 
is insured "at and from that port to another port 
named," when she arrives at her starting port to sail 
on the voyage insured, fit, and in an able condition 
for the voyage, the risk will commence with her 
arrival at that port, to take in her cargo ; and any 
loss happening while at that place will be covered 
by the policy .— (Motteux, etc., v. London Assurance 
Company, 1 Atk. 544 ; Bell v. Bell, 2 Camp. 475 ; 
Park V. Hamond, 4 Gamp. 344 ; per Lord Lyndhurst, 
in Williamson v. Innes, 9 Bing. 81, 1 M. and Rob. 88.) 

But where the vessel is insured in these terms 
for her outward bound voyage, and also for the home- 
ward voyage, if the vessel arrive at the outward 
bound port to take in her homeward cargo in a 
disabled condition, and unfit for the homeward 
voyage, insured, any loss happening soon after her 
arrival will not be covered by the policy. — (Parmeter 
V. Cousins, 2 Camp. 235.) As Lord Mansfield said, 
in Bond v. Hunter, at Guild. H. 1781, " If the ship 
arrive at the outward port with her death-wound on 
her, the homeward bound policy will never attach." 
— (See also Cazalet v. St Barbe, 1 Ter. Rep. 187.) 

E 
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In some cases, custom in particular trades, such 
as the Newfoundland trade, operates to qualify the 
terms of a policy " at and from," — the risk being 
held only to attach at the moment of the vessel's 
departure on her homeward voyage, and not at the 
time of her arrival at Newfoundland. — (Vallance v. 
Dewar, 1 Camp. 503 ; Ougier v. Jennings, Sitt. at 
G. T. coram Lord Eldon, 1 Camp. 504, n.) 

TERMINATION OF RISK ON SHIP. 

Here, it is proper to explain, that it is peculiar to 
the contract of insurance that a great latitude of con- 
struction is admissible, and, in particular, that custom 
or usage, where it is undoubted, is admitted to ex- 
plain and control it. — (Per Lord Mansfield, in Long 
V. Allen, B. R. East. ; per Lord Eldon, in Henderson 
V. Allan, 5 Paton's App. Cas. 736; and pennant's case, 
1 Dow, 324.) 

Generally, the risk in the insurance of a ship 
terminates on the vessel's arrival at her port of des- 
tination. — (Melville v. Stewart and Wallace, Mor. 
7071; Inglis v. Vaux (1813), 3 Camp. 436.)' 

But it will be kept in view, that the clause in all 
such policies, " until the ship hath moored at 
anchor twenty-four hours in good safety," has an 
important effect on the termination of the risk. — 
(Waples V. Eames, 2 Stra. 1243.) 

The arriving at a place and being there moored 
twenty-four hours in good safety, must always be 

^ Where an insurance on ship bears to be from A. to B., this has been 
construed in an old case to mean till the ship was unloaded. — (Park on 
Ins., p. 49.) 
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judged of with a reference to the circumstances of 
the port at the time of arrival ; and, accordingly, to 
arrive and be moored twenty-four hours in good 
safety, must depend on the opportunity the vessel 
has of unloading and discharging her cargo. — (Per 
Lord Hardwicke, in Waples v. Eames, 2 Stra. 1242.) 

If the ship, on arrival at her port of destina- 
tion, cannot enter it, from the port being in the pos- 
session of an enemy, the risk will not continue until 
she reaches another port. — (Parkins v. Tunno, 2 
Camp. 58; Doyle v, Powell, 4 B. and Ad. 267.) If 
she is only prevented from entering by quarantine 
regulations, the risk will continue while she rides 
quarantine. — (Waples v. Eames, 2 Stra. 1242.) 

Sometimes the risk is made to continue, by the 
special terms of the policy itself, for so many days 
after the arrival of the vessel in port. Thus, for 
example, in the insurance of a ship from the Swan 
River to the Mauritius, and for thirty days after 
arrival, if any loss occur after her arrival, and 
within the thirty days, it will be covered by the 
policy. — (Lindsay and others v, Janson, 4 Hurl, and 
Nor. 699.) 

What is " arrival" at a place, under the construc- 
tion of a policy, will depend, as already adverted to, 
on the usage and custom at that place. Thus, in 
a policy from the Swan River to the Mauritius, the 
vessel insured arrived at Port Louis, and anchored 
at the Bell Buoy, where ships in ballast usually 
anchor to await a cargo ; and it was held, although 
Bell Buoy was two miles from the harbour, yet this 
was an arrival at that port within the meaning of 
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the policy when interpreted by the usage and custom 
of the place. — (Ibid.) 

Custom or usage is also admitted to the effect 
of bringing within the operation of the contract 
places which are not within the express words of it. 
— (Justice BuUer, in Long v. Allen, B. R. East.) 

A vessel and freight were insured " at and from 
Newfoundland until she arrives at her port or ports 
of discharge in the West Indies, with liberty to pro- 
ceed to Jamaica and there be safely moored," or " is 
there twenty-four hours safely moored." 

After arriving at Barbadoes, and disposing of 
part of her cargo, she proceeded on her way to 
Morant Bay, in Jamaica, and was there safely moored 
seven days, when she was wrecked. The court held 
that the risk was at an end when she was twenty- 
four hours moored there, and held the underwriters 
not liable. — (Marshall, Hamilton, and Co., v, Craw- 
ford, etc., Mor. Diet. 7103.) 

If the vessel is prevented from entering or reach- 
ing her final port of destination, by Her Majesty's 
commander prohibiting vessels, for safety, from going 
into that port, although there is no declaration of 
war, yet it will not affect the policy or prevent the 
captain from adopting another port, also mentioned 
in the policy, on arrival at which the risk will be 
terminated. — (Oliverson v. Brightman, 8 Ad. and EL, 
p. 781; Brown v. Vigne, 12 East. 283.) 

A voyage from Liverpool " to Palermo, Messina, 
and Naples," has been construed to mean a voyage 
to all or any of the places named. — (Marsden v, Reid, 
3 East. 572 ; Gairdner v. Senhouse, 3 Taunt. 16.) 
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TIME POLICIES. 



In time policies the risk commences from the day 
and date mentioned in the policy, and ends at the 
time therein specified. 



CHAPTER VI. 

THE CONTRACT IS ONE OF GOOD FAITH. 

The contract of insurance is one of good faith and 
fairness on both sides. — (1 Park on Ins. 403 ; 
1 Arnould, p. 541.) This excludes — 1. Concealment 
of all matters material to the risk on the part of the 
insured; 2. Misrepresentation; 3. Unseaworthiness; 
and 4. Breach of warranty. If any of these affect 
the policy, it will void it; and so will deviation 
from the prescribed course of the voyage. Of these 
in the order thus set forth : — 

1. CONCEALMENT. 

There is no distinction between wilful concealment 
of facts material to the risk, and non-communication of 
such facts occurring by mere mistake or neglect.^ In 
both, the policy is void, although, in so far as the return 
of premium is concerned, there is a material distinc- 

^ Scougal v. Young and others, Mor., p. 7091, is an instance where the 
policy was voided by neglect to communicate facts material to the risk. 
—{Vide also Keay v. Young, Mor. 7088.) 
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tioii between them. This is well laid down by Lord 
Mansfield, in Carter v, Boehm, 3 Burr. 1905, who, after 
stating that the keeping back of any circumstance 
material to the risk wilfully, on the part of the as- 
sured, is a fraud, states, that where the suppression 
happens through mistake, without any fraudulent in- 
tention, still the underwriter was deceived, and the 
policy void. The same doctrine is confirmed by 
Lord Ljmdhurst, in Duchet v. Williams, 2 C. and M. 
348, 4 Tyr. 240, who laid it down, that the non-com- 
munication of a material fact, whether fraudulent or 
not, will void the policy. 

Yet the law does not require the communication 
of every circumstance in regard to the subject or 
voyage insured, but only of facts material to the risk ; 
and therefore the concealment of facts not material 
to the risk will not void the policy. — (Beckwith v, 
Sydebotham, 1 Camp. 115 ; Lamb v. Smith, 15 Feb. 
1815, 18 Pac. Coll. 220 ; Perrins v. The Marine and 
General Travellers' Insurance Company, 2 Q. B. 41, 
ajflfirmed in Excheq. 563.) Thus, where the party 
insuring had not communicated a part of the letter of 
advice from the captain of the ship, which stated his 
expectation that the vessel should arrive in the Clyde 
about the 10th November, or earlier, this was not 
such a concealment as in law affected the policy, or 
which the insured was bound to communicate. — 
(Smith, etc., v. Allan, etc., 21 June 1808, 5 Paton's 
App. Cas. 229.) In this communication there was 
nothing but a mere expectation ; but the concealment 
of what is matter of mere expectation or sunnise, will 
not be sufficient to set aside the policy. — (Per Lord 
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Mansfield, in Barber v. Flesher, 1 Dougl. Rep. 305 ; 
and Lambe and Attorney v. Smith, 15 Feb. 1815, 
Fac. CoU. 220.) 

Nor is it necessary for the insured to communicate 
what the underwriters ought themselves to know. — 
(Elton V. Larkins, 8 Bing. 198 ; Friere v. Woodhouse, 
Holt, 572 ; per Lord Mansfield, in Carter v. Boehm, 
3 Burr. 1905.) Nor will concealment of matters 
which are of public notoriety, and known to all in- 
surance offices, invalidate the policy. — (Thomson v. 
Buchanan, Mor. p. 7085, H. of L., 2 Paton's App. 
Cas. 592.) Nor will the concealment of circum- 
stances which are well known to be sanctioned by 
custom or usage in certain trades, such as the New- 
foundland trade, or the African trade, affect the 
validity of the policy, provided the custom is proved. 
— (Vallance v. Dewar, 1 Camp. 503; Kingston v. 
Knibbs, 1 Camp. 508, n.; Ougier v. Jennings, 1 Camp. 
505, n. ; per Lord Eldon's speech in Tennant's case, 
affirming the judgment of the Court of Session, 1 
Dow, 324; Moxen v. Atkins (1812), 3 Camp. 199.) 
But the insured is bound to communicate all letters 
of advice that directly affect the risk. Thus, in 
Campbell, etc., v. Russell and Co., 4 March 1793, 3 
Paton's App. Cas. 340, two letters from the captain 
had not been communicated, which represented the 
vessel to be leaky and weakly manned, and that she 
had been boarded in a sinking state. This was held 
by Lord Thurlow to be material to the risk ; and not 
having been communicated, the policy was declared 
ta be void. In like manner, where an insurance had 
been effected on cargo, the vessQl (then in a foreign 
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port) in which the cargo was to be shipped, was re- 
presented as a very good vessel ; and though she had 
touched a rock in going into harbour at Jamaica, 
yet that no material damage had occurred, and she 
had got a thorough repair. It transpired that the 
insured had received subsequent letters, giving a 
very different account of the vessel, and intimating 
doubts whether he would be able to take a cargo, or 
sail with convoy at the time specified, which letters 
were not communicated; and it was held in the 
House of Lof ds, that the letters contained informa- 
tion most material to the risk, which having been 
concealed, the policy was void. — (Smith, etc., v. 
Bogle, 16 March 1809, 5 Paton's App. Cas., p. 248.) 
So also, where a ship was insured (then at Konings- 
berg), and it was stated she was expected to be 
loaded between the 13th and 20th of September, 
while, in point of fact, it was concealed that the 
vessel was completely loaded and ready to sail on 
the 13th September, and had gone to sea on that 
day, and was wrecked on the 16th September, this 
was held to vacate the policy. — (Stewart v. Morison, 
Mor. 7080.') 

In the insurance of a vessel engaged on a trading 
voyage to the African coast and back, the policy 
bore, "with liberty to exchange goods with other 
ships, and to sail to, and touch and stay at any port 
or ports or places whatsoever and wheresoever, with- 
out being a deviation." No mention was made that 
another vessel was to co-operate as a tender, and no 
more than the ordinary premium of six per cent, was 
paid ; and although it was strongly contended that 
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the underwriters knew the usage of the trade on the 
African coast, to have such tenders, as attendant on 
the ship insured, to facilitate the objects of the 
voyage, yet Lord Eldon held that the fact of usage 
could only have been material had it been established 
as a fact. But that not having been proved as a fact, 
the assured had no case ; and the vessel having been 
obliged to wait on her tender ship, and to provide a 
cargo both for her and the ship insured, the length 
of the voyage was thereby prolonged, and the risk 
consequently increased. — (Henderson v. Allan, 5 
Paton's App. Cas. 736 ; and Tennant's case, 1 Dow, 
p. 324.) Even although there be no direct commu- 
nication from the master, yet if a party insure in 
circumstances which presume his knowledge of facts 
which were well and publicly known in the town 
where the insured resided, and these are concealed, 
that will vacate the policy. Thus, Stewart, residing 
in Greenock, had been attempting to insure a ship 
and cargo from St John's, Newfoundland, to St 
Lucia ; but had not succeeded, although fifteen 
guineas per cent, premium had been offered, — the 
war with France being then pending, and the French 
fleet threatening the West India Islands. News 
had been published in the newspapers and Lloyds, 
that St Lucia had been attacked, that Tobago had 
been taken, and that Barbadoes was threatened, 
which facts were therefore well known. But the day 
after a certain vessel (the "Henrietta") had arrived 
at Greenock from Jamaica, Stewart went to Glasgow 
and effected an insurance on ship and cargo, at twenty 
guineas per cent, premium. It was well known 
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throughout the town of Greenock that this vessel 
(the "Henrietta") had come from the West India 
Islands, and had brought word of the capture of the 
vessel insured. The Court held, from the facts 
established, that the insured must be presumed to 
have known, at the time he effected the insurance, 
that the vessel was captured ; and having concealed 
this fact, the policy was void. — (Stewart v. Dimlop, 
3 Paton's App. Cas., p. 14.) 

But this case rested on a strong presumption that 
the insured had been made acquainted with the fact 
of the capture, on the arrival of the vessel from 
Jamaica the day before the insurance was effected. 
Where there could be no possibility of such know- 
ledge, and the party insured is in ignorance of any 
casualty to the vessel, the insurance will, of course, 
be good. Thus, the owner of the ship " Margaret," 
of Leith, having insured, through the intervention of 
a broker at Leith, the vessel, then on her voyage 
from Middlesburgh to Leith, which insurance was 
applied for on 4th December, and on Saturday the 
5th December, between twelve and one o'clock, the 
insurance was effected, and on the same day another 
insurance. It turned out that the ship was wrecked 
on the 4th December, at the mouth of the Tees, and 
notice transmitted of the same date to Leith by two 
letters, which arrived there on Saturday at eleven 
o'clock. One of these letters was addressed to a 
party who sent word to the insurance broker that he 
wished to see him. The nature of the business was 
not stated, and he could not, and did not, see him 
until near three o'clock p.m. The other letter was 
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addressed to the broker himself, and lay in his box 
at the post oJ0fice ; but he did not send for his letters 
that day until four o'clock. On these facts it was 
held, that the broker had not been guilty of fraudu- 
lent conceahnent, and that his bona fides saved the 
policy from being voided. — (Stone v. Aberdeen 
Marine Insurance Company, 17 March 1849, 11 S. 
and D. 1041; see 12 S. and D. 134, 22 Jurist, p. 9.) 

Where a mere report had been brought by a 
captain of a vessel arriving in port, that two vessels, 
the "Margaret" and "Hunter," had been captured 
half-way between Scotland and Norway; and, in 
effecting insurance, this was concealed from the 
underwriter, — ^this was held to vacate the policy. — 
(Murrison v. Gibbon and others, 18 Jan. 1811, Pac. 
Coll., p. 148.) In like manner, where an account 
had appeared in the Edinburgh and Leith newspapers 
on the 6th March, that on the 2d March a French 
lugger-rigged privateer had taken a schooner off 
the mouth of the Tees; and this was concealed 
from the underwriters in effecting an insurance on 
the 10th March, and also that she was schooner- 
rigged, — it was held that this vacated the policy. 
— (Kinloch and others v. Campbell, etc., 14 June 
1815, Fac. Coll. 421 ; vide also Lynch v. Dunsford, 
12 Nov. 1811, 14 East., p. 493 ; Grieve v. Young, 
Mor. Diet., p. 7086 ; Lynch v. Hamilton, 3 Taunt., 
p. 37.) 

If the vessel is over due, and is, according to 
nautical phrase, a missing ship, and this is concealed 
at the time of effecting the insurance, that will dis- 
charge the underwriters. — (Elkini;. Janson, 13 Mee. 
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and Wei. 655 ; Bowker and Co. v. Smith, 9 Feb. 
1810, 15 Pac. CoU. 571 ; 1 Bell, 622, n.) 

Where, too, at the moment of eflfecting the insur- 
ance, the insured receives advice or information, 
which, though it does not speak positively of the 
ship insured, yet conceals a report or a letter to the 
effect that her arrival was past due, and the expres- 
sion of a fear that '^ her fate is now almost certain," 
that will vacate the policy. — (Allan, etc., v. Young, 
etc., Mor. 7092.) So also, where the insured had 
heard a doubtful account of his ship, then at sea, 
and insures without communicating the information 
so received, this will annul the policy. — (Murison 
V. Gibbon, 18 Jan. 1811, 16 Pac. CoU. 148, 1 Bell, 
622, n.; De Costa v. Scandret, 2 P. Wms. 170; 
Lynch v, Hamilton, 3 Taunt. 37 ; Russell v. Thorn- 
ton, 4 Hurl, and Nor. 788.) 

In like manner, where the true object or destina- 
tion of the voyage is concealed, that will void the 
policy. Thus, an insurance was effected on a vessel 
" at and from Rothesay, in the Frith of Clyde, to the 
Isle of Man, and from thence to the Broomielaw of 
Glasgow." It afterwards transpired that the real 
object of the voyage was to j&sh off the Isle of Man, 
which was an adventure attended with greater risk. 
On sailing from Rothesay to the Isle of Man, she 
was driven back by stress of weather, and wrecked ; 
and it was held, that as it was concealed what was 
the true object of the voyage — namely, a fishing 
adventure — the policy was void. — (Bain v, Kippen, 
Mor. Diet. 7087.) 

Concealment that the ship insured was a prize, 
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and was to make a running voyage, will void the 
policy. — (Reid v. Harvey, 4 Dow, 97.) 

Finally, concealment as to the time of the sailing 
of the vessel insured, in marine insurance, is alwaj^s 
material to the risk, because it fixes the point of 
time when the risk commences ; and therefore, where 
the time of sailing is concealed, the policy will be 
void. — (Stewart v. Morrison, M. 7080; Gillespie t;. 
Douglas, M. 7095 ; Stirling v. Robertson, 8 Feb. 
1819, aj0firmed in the House of Lords, 1 Shaw's 
App. Cas. 238 ; Denniston and Co. v. Lillie, as 
affirmed in the House of Lords, 1 Shaw's App. Cas. 
22 ; 3 Bligh, p. 202.) 

Even omission on the part of the assured to 
mention the particular day of sailing will void the 
policy, although there be no fraudulent concealment. 
— (Keay v. Young, Mor. 7088.) Also mistake as to 
the name of the vessel insured, she having been 
described by her former name, while her name had 
been changed, was held to vacate the policy. — (Watt 
V. Ritchie, Mor. 7074.) 

Concealment arising solely from neglect or inno- 
cent mistake, will void the policy if it is material to 
the risk. — (Scougal v. Young, Mor. 7091.) 

But concealment or non-communication of the 
previous history of the vessel, or non-communication 
of circumstances connected therewith, will not have 
the effect of voiding the policy. — (Baker, etc., v. 
Adams, 28 Feb. 1856, S. and D. 691.) 

Concealment of the name of the insured in the 
policy will void it. — (Liddell v. Kerr, 17 Dec. 1811, 
1 Bell, 604, n.) 
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LIFE INSURANCE. 

In life insurance the same strictness is observed 
as regards the concealment of any fact material to 
the risk. Thus, the non-communication of the fact, 
that the person whose life was insured was addicted 
to the use of opium or laudanum, was held to be 
a concealment affecting the policy, and new trial 
granted. — (Sir Wm. Forbes and Co. v. The Edin- 
burgh Life Insurance Company, 9 March 1832, 10 
S. and D. 451.) In like manner, where a lady whose 
life had been insured, had concealed that, at the time 
the insurance was effected, there was a surgeon 
attending her, whose visits exceeded thirty in number, 
and that she had been bled four times, and also 
blistered, and emetics and other medicines ad- 
ministered, it was held that this was a concealment 
which annulled the policy. — (Borthwick v, Lang- 
muir, 21 July 1837, 15 S. and D. 1306.) 

If, during the arrangements for insurance on life, 
there is a material change on the health of the indi- 
vidual — a change material to the risk — and that is 
concealed, it will affect the policy. — (Rose v. The 
Medical Invalid and General Life Assurance Society, 
25 Nov. 1848, S. and D., p. 158.) 

If, in answer to the queries in the declaration re- 
garding health, there is a representation that the 
party was in good health, and aflOlicted with no dis- 
ease that tended to shorten life, while, in point of 
fact, the assured died of a disease with which he 
must have been afflicted at the time he effected the 
insurance, — the question will then come to be, 



LIFE INSURANCE. 79 

whether he knew of the latent disease, and whether 
there was misrepresentation, or non-communication 
of material facts, and facts which were known to the 
party at the time. 

If the disease be latent, or if it be unknown to 
the insured, and not made manifest by any well-known 
symptoms; or if he be afflicted with complaints which 
are manifested by certain symptoms, such as bilious 
attacks, yet believes that these in no way endanger 
his life, and accordingly answers to the declaration, 
^ in bond Jide^ that he is not afflicted with any disease 
' tending to shorten life, there will be no concealment 
or misrepresentation. — (Hutchison, etc., v. National 
Loan Insurance Company, 21 Feb. 1845, S. and D. 
467 ; Sweete v. Pairlie, 6 Car. and Pay. 1 ; Ross v. 
Bradshaw, 1 Bl. 312 ; Jones v. The Provincial In- 
surance Company, 3 Scott. N. C. B. 65 ; Park, Ins. 
935, ed. 1842 ; Marsh on Ins. 773 ; 1 BeU's Com. 
631.) 

At same time, it is proper to observe, that a 
party is bound to make a full disclosure as to his 
health, whatever the illnesses may be, with which he 
has been, or is at the time afflicted. — (Lindenau v. 
Desborough, 8 B. and C. 586.) 

So, where a party had insured his life, and, in 
answer to the declaration as to health, had stated 
that he had not had " spitting of blood," while it 
was proved at the trial, that, about four years before 
effecting the insurance, the assured had spit blood, 
and had subsequently exhibited other symptoms, 
such as cough, etc., usual in consimiptive subjects. 
It was also established that the party had died of 
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consumption three years after the date of the policy. 
It was held, that, having concealed that he had had 
a " spitting of blood," meaning thereby the disease 
called " spitting of blood," which ought to have been 
communicated to the underwriters, the direction of 
the judge to the jury was wrong. — (Geach v. Ingall, 
14 Mee. and W. 95.) 

Concealment in a matter not material will not 
affect the policy. — (Perrins v. The Marine and 
General Travellers' Insurance Company, Q. B. 41 ; 
affirmed in Exch. C. 563.) 

With regard to the subject of insurance generally, 
and the bond fides of the communication made to the 
underwriters, it has been seen that nothing must be 
concealed or misrepresented that is material to the 
risk, whether the policy be on life, or a marine or 
fire policy. Questions therefore sometimes arise, as 
to what is material. 

MATERIALITY OF FACTS CONCEALED. 

As to the admissibility of evidence on the mate- 
riality of what has been concealed, it has been held 
that the opinion of brokers and underwriters is not 
admissible evidence as to materiality. — (Per Lord 
Mansfield, in Carter v. Boehm, 3 Burr. 1905 ; also 
C. J. Gibbs, in DurreU v, Bederley, Holt 283.) 
Where, however, it is a question not of opinion, but 
of science or skill, such as the evidence of a scientific 
man, or other person of skill, it is competent to ad- 
duce such person to speak to the materiality of what 
was concealed. — (Lindenau v. Desborough, 8 B. and 
C. 586.) 
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So the law stands in England ; but in reference 
to the admissibility of insurance brokers and under- 
writers to give evidence on the subject of materiality, 
not in cases in which they are concerned, but in 
cases where they are a(lduced as witnesses of skill, it 
has been by later decisions made a question much 
agitated among lawyers, whether such evidence be 
competent. It is true that the opinion of such 
witnesses as brokers and underwriters on the subject 
of materiality has been held to be inadmissible by 
some decisions, which hold that the facts material to 
the risk are matter for the jury to determine ; but by 
the latest writers on this subject, it is thought that 
such witnesses may be examined, not for the purpose 
of giving their opinion as to the materiality of the 
facts in question, but of informing the minds of the 
jury as to the general practice among those acquainted 
and experienced in insurance business, and what in- 
fluence the concealment of such facts would have 
had on them, in accepting or refusing the proposal for 
insurance, or in fixing the amount of premium at a 
high or low rate. — (Arnould, p. 572.) A case of 
this kind occurred lately in Scotland, where the law 
of England was ably gone into and expounded by 
the Lord President (McNeill). — (Baker and Adams 
V. Scottish Sea Insurance Company, 28 Feb. 1856, 
S. and D., p. 691.) The Lord President in that case 
stated the different opinions entertained on this sub- 
ject, thus : — " Those who oppose the admissibility of 
such evidence, say that materiality to the risk is 
truly a question for the jury, and not a matter pro- 
perly of scientific inquiry ; that you may take from 

F 
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witnesses any number of facts, but must then leave 
it to the jury to judge of the materiality of these 
facts. On the other hand, it is said, that it is a 
matter partaking of science, and the knowledge of a 
profession ; and that a jury and the Court can know 
very little about the materiality unless they receive 
such information about it as a skilled witness can 
give. 

The only danger is, that in admitting such 
evidence indiscriminately, there is a tendency to 
make these witnesses usurp the place both of judge 
and jury ; while the facts which constitute mate- 
riality, ought to be made to assume a known definite 
form, as a fact, at once appreciable by a jury, and 
which the judge and jury, mutually assisting each 
other, can never fail to discern. 

In considering the question of materiality, it is 
always of importance to distinguish between conceal- 
ment or misrepresentation of facts material to the 
risk, and the warranty of certain facts which may 
or may not be material. Where facts are warranted 
as true, and are made a part of the contract embodied 
in the policy, it does not signify whether they be 
material to the risk or not, they must be complied 
with. If they turn out to be untrue, there is a breach 
of the warranty, and the policy is void. — (M'Morran 
and Co., 3 Dow, p. 253; Denniston and Co. v. 
LiUie, afl&rmed on appeal, 1 Sh. App. C. 23.) 

This doctrine was recently confirmed in the 
House of Lords, in Anderson v. Fitzgerald, 4 Clark, 
484, in a case of an insurance on life, where, to the 
questions in the declaration of proposals, such as. 
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" Did any of the party's near relations die of con- 
sumption, or any other pxihnonary complaint ? " and, 
" Has the party's life been accepted or refused at any 
other office?" the answer was, "No." 

It was clear that the import of these questions 
did not involve any matter material to the life in- 
sured; yet, as the subject of these two questions was 
embodied in the policy as a warranty, the House of 
Lords, reversing the judgments of the Court of 
Exchequer and Exchequer Chamber in Ireland, held, 
that it was a misdirection on the part of the judge to 
leave it to the jury to say whether the answers to 
those questions were material as well as false, and 
if not material, that the plaintiff was entitled to a 
verdict ; the only question for the jury being, whether 
the representation or warranty, which was a part of 
the contract, was true, and not whether it was ma- 
terial to the risk. 



CHAPTER VII. 



MISREPRESENTATION. 



The second matter stated to be excluded by the 
rules of good faith in the contract of insurance, is 
misrepresentation. 

Misrepresentation differs from concealment. In 
the former there is an allegatio falsi; while in con- 
cealment there is a suppressio veri^ or a concealment 
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of facts material to the risk. But dolum in rem, or 
dissimulation is to some extent at the foundation of 
both, with this qualification, that in both there may 
be something short of dole or allegatio falsi; there 
may be a statement made, calculated to induce a 
confidence, without which the underwriters would 
not have entered into the contract ; or there may be 
a statement originating in innocent mistake, but 
material to the risk ; or a statement which, so far as 
it goes, may be perfectly true, yet part is withheld 
so as to characterize it as a suppressio veriy while in 
point of fact the insured may not have known that 
it was necessary or material to be communicated. 
In all these cases the contract is void. 

Misrepresentation will void the policy, whether 
it originate in fraud, allegatio falsiy or in an innocent 
mistake in reference to facts material to the risk.^ 
— (Park, Ins., chap, x., p. 404 et seq.) 

Thus, in Anderson v. Thornton, 8 Wei., H. and 
G. 425, Baron Parke laid it down : — " It was very 
strongly urged that the plaintiffs had been subjected 
to a great hardship, in being compelled to combat 
such pleas by having to procure evidence to disprove 
the matters of fraud, it turning out afterwards, on 
the trial, that there was no such imputation of fraud 
on the plaintiffs. But the pleas were supported by 
proof of material communications by the agent ; for, 
in cases of insurance, material misstatement or con- 
cealment vitiates the contract; and whether it be 

^ In some insurance offices in Scotland — those founded on the inde- 
feasible or indisputable principle — payment of a loss is not refused where 
the misstatement is made by mere error or innocent mistake, and not 
fraudulently. 
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fraudulently made or not, is a matter which is wholly 
immaterial." 

In this respect it differs from warranty ; for an 
express warranty relative to the state or condition 
of the subject insured must be true, whether it be 
material to the risk or not, and must be strictly com- 
plied with, otherwise the policy will be yoid. — 
(M'Morran and Co. v. The Newcastle Fire Insurance 
Company, 3 Dow, p. 253; Denniston and Co., 22 
May 1817, affirmed on appeal, 1 Sh. App. Cas. 23.) 

MARINE INSURANCE. 

But these propositions will be best illustrated by 
the decisions. Thus, where a party insured two South 
Sea whalers, and represented that he had effected in- 
surances in other offices at eight guineas per cent, 
premium, whereas it turned out that he had insured 
in London at fifteen, eighteen, and twenty-five guineas 
premium, this was held a misrepresentation which an- 
nulled the policy ; Lord Eldon deciding " not on the 
ground that the misrepresentation affected the risk, 
but because it induced a confidence without which the 
party would not have acted." — (Sibbald, etc., v. Hill, 
etc., 2 May 1814, 2 Dow, 263.) So also, where a lady 
had misrepresented, in answer to the question put to 
her on that subject, that she had not insured her life 
in other offices, whereas she was insured to the extent 
of L. 11,000 in other offices, the policy was held void. 
— (Wainwright v. Bland, 1 M. and N. 33.) 

Misrepresentation as to the situation or condition 
of the vessel, as being completely manned, equipped, 
and victualled for the voyage, in being stout, staxmch, 
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and strong, will vacate the policy. — (Douglas v. 
Scougall, 4 Dow, 269 ; Watt v. Morris, 1 Dow, 32 ; 
Parker v. Potts, 3 Dow, 23 ; Harrison v. Douglas, 3 
Ad. and EU. 396 ; Wilkie v. Geddes, 3 Dow, 57.) 
These fall under the implied warranties in marine 
insurance. 

It is true, that the insured is not bound to state 
every particular relating to the age of the vessel, her 
fitness, repairs, equipment, etc. ; but if he does so, 
it must be true. — (Per Lord Ellenborough, in Hey- 
wood V. Rodgers, 4 East. 597; Freeland v. Glover, 
7 East. 464 ; Carleton v. Strong, 1 Mur. 25 ; Harvey, 
etc., V. Smith, etc., 1 Mur. 302.) 

Misrepresentation as to the vessel's character, — 
as, for example, where she is represented as of a certain 
class in Lloyds' Register, instead of being of a dif- 
ferent or inferior class, and of a class which will af- 
fect her seaworthiness, — this will void the policy. — 
(Losh, Wilson, and Bell v. Martin, 28 Nov. 1856, S. 
and D., p. 101 ; Murdoch v. Balderstone, 12 Nov. 
1836, 15 S. and D., p. 1.) 

Misrepresentation as to her nationality, where she 
is warranted of a particular nation, or warranted a 
neutral ship, will annul the policy. — (Femandes v. Da 
Costa, Sitt. after Hil. Ter. 1 Park, Ins. 287 ; Woolmer 
V, Mulieman, 3 Burr. 1419 ; Park on Ins., pp. 404-5.) 

Where the ship insured was represented to sail in 
company with two armed vessels, and to carry herself 
ten guns and twenty-five men, whereas she sailed with- 
out these armed vessels, and only carried eight guns 
and seventeen men, this was held to be a misrepre- 
sentation which vacated the policy. — (Edwards v. 
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Footner, 1 Camp. 530; vide also Christie v. Secretan, 
8 Ter. Rep. 192.) 

Misrepresentation as to the time of sailing, or the 
commencement of the voyage, or risk insured, will 
void the policy. — (Stirling and Robertson v. Goddart, 
19 July 1822, 1 Sh. App. Cas., p. 239 ; Roberts v. 
Fonnereau, Sitt at Guild H. after Tr. Ter. 1742.) 
So where a ship was insured (then at Koningsberg), 
and it was stated she was expected to be loaded be- 
tween the 13th and 20th of September, while in 
point of fact, this state of the fact was misrepresented, 
for the vessel was completely loaded and went to sea 
on the 13th, and was wrecked on the 15th Septem- 
ber, — this was held to vacate the policy. — (Stewart 
V. Morison, Mor., p. 7080.) 

The same judgment was pronounced in an English 
case, in almost similar circumstances (Ellis v. 
Brutton, Sitt. in Guild H. after H. 1782), where the 
broker had represented to the underwriters that the 
vessel was then in port, whereas in point of fact 
she had sailed on the voyage insured. Lord Mans- 
field in that case stated, " In all insurances it is es- 
sential to the contract that the insured should repre- 
sent the true state of the ship, to the best of his 
knowledge. On that information the underwriters 
engage. If he states that as a fact which he does 
not know to be true, but only believes it, it is the 
same as a warranty. He is bound to tell the under- 
writers the truth. In the present insurance, the only 
material point is this — Had the ship sailed, or was 
she in port?" So also in Chaurand v. Angerstein, 
Peake, 43. 
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Where the owners of the vessel had received a 
letter from their correspondent in London, that the 
vessel (Kinloch) had sailed on the 25th Feb., but 
in efifecting an insurance had represented to the 
underwriters that she was reported to have sailed on the 
25th, whereas they had positive information that she 
had sailed on that day, this was held to be a misrepre- 
sentation vacating the policy. — (Kinloch and others v. 
Duguid and others, 22 Jan. 1813, Fac. Coll., p. 108.) 

The underwriters are presumed to know the con- 
tents of the skipping list at Lloyds, setting forth the 
time of the vessel's sailing ; but if the insured, in his 
letter ordering the insurance, makes a false statement 
as to the time of the vessel's sailing, the underwriters 
will be discharged. — (Mackintosh v. Marshall, 11 
Mee. and Wei. 116.) 

FIRE INSURANCE. 

In fire insurance, misrepresentation in regard to 
the subject insured will also void the policy. Thus, 
in insuring a mill and machinery, the party had re- 
presented, in answer to the printed declaration, that 
the subject insured was of the first class therein set 
forth, for which class a lower premium was charged, 
whereas the subject was of the second class. Lord 
Eldon reversed the judgment of the Court of Session, 
which sustained the policy, and laid it down, that 
'' whether there was fraud or not — whether the mis- 
statement on the part of the insured arose from fraud, 
or from mere error, or inattention or mistake of an 
agent (unless they were misled by the agent of the 
Newcastle Company), or from whatever other cause. 
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the contract never had effect." But his Lordship 
added, " I cannot say that there is anything which 
amounts to fraud and falsehood. ... If the 
Court of Session was of opinion that the danger and 
risk were not greater in mills of the second class, 
though that were sworn to by five hundred witnesses, 
it would signify nothing. The only question is. What 
is the huilding de facto thQ.t I have insured?" — (New- 
castle Fire Insurance Company v. Macmorran, 15 
Feb., 8 and 10 July 1815, 3 Dow, p. 255.) 

So also where an over-valuation of the subject is 
given, the insured will not be entitled to recover. — 
(Campbell v. The Aberdeen Fire and Life Insurance 
Company, 11 June 1841, S. and D., p. 1010 ; Haigh 
V. De la Cour, 3 Camp. 319.) 

LIFE INSURANCE. 

In life insurance, if any fact answered in the list 
of queries or declaration be false, that will annul the 
policy. Thus, where by the rules of the insurance 
company it is made a condition of insurance that the 
party must be of " sober and temperate habits," and 
this forms a part of the declaration taken from all 
parties insuring with them, this will receive a strict 
interpretation. Thus, where the party was proved 
to have been addicted to such habits, and this was 
concealed by him, the policy was held to be void, 
although it was maintained that the party was not 
intemperate to such a degree as to injure his health. 
— (Southcome v. Merriman and others, Directors of 
a Life Insurance Society, 17 March 1842, Car. and 
Mar. Rep. 286.) 
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In like manner, where the declaration of an in- 
surance company contained the following questions, 
viz.: — "If of sober and temperate habits?" "If 
aware of any disorder or circumstance tending to 
shorten life?" " Is there any other, and what infor- 
mation, touching the past or present state of health, 
which the company ought to be made acquainted 
with?" "Name and address of ordinary medical 
attendant?" All these questions sought to be 
answered were misrepresented. It appeared that in 
the same year the insurance was effected, as well as 
in the previous year, the insured had been attended 
medically, on account of the effects of excessive 
drinking ; and a month or two before the insurance 
was effected, he had been attended for delirium 
tremens^ of which, in two years' time, he died ; and 
the medical man who attended him was not men- 
tioned, although he had been his ordinary medical 
attendant for several years. It was found that, in 
these circumstances, there was misrepresentation 
which voided the policy. — (Hutton v. Waterloo Life 
Assurance Company (Mich. Term. 1859), 1 Forster 
and Fin., p. 735.) 

So, where a person whose life was insured had 
given verbal answers to inquiries as to her life being 
insured in other ofl&ces, which, if not wholly false, 
at least amounted to a suppressio veri, this was held 
to void the policy. — (Wainwright v. Bland and 
others, 1 M. and W., p. 39.) 

So strictly is this viewed, that even a false de- 
scription of the person's designation may void the 
policy, although a mere omission to mention his 
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trade will not have that effect. — (Perrins v. Marine 
and General Travellers' Insurance Company, 8 W. R., 
p. 40, affirmed in Exch., 8 W. R. 563 ; Herbert v. 
Madden, 1 Camp., p. 538.) 

In another case (Geach v. IngaU, 14 Mee. and 
W. 95), where the assured had stated, in answer to 
the declaration, that " he was at that time in good 
health, and not afflicted with any disorder, nor 
addicted to any habit tending to shorten life ; that 
he had not at any time been afflicted with insanity, 
rupture, gout, fits, apoplexy, palsy, dropsy, dysentery, 
scrofula, or any aflFection of the liver ; that he had not 
had any spitting of bloody consimiptive symptoms, 
asthma, cough, or other aflFection of the Ixmgs," — it 
was proved at the trial, that about four years before 
effecting the insurance, the assured had spat blood, 
and had subsequently exhibited other symptoms, 
such as cough, etc., usual in consumptive subjects. 
It was also proved that he had died of consumption 
three years after the date of the policy. The Court 
held, that having misrepresented that he had had a 
"spitting of blood," meaning thereby the disease 
called spitting of blood, four years before, which 
ought to have been communicated, in order to enable 
the insurance company to make investigation and 
inquiry into it, the direction of the judge to the jury 
was wrong. 

So, where a party had insured his life, and in his 
declaration had stated, " that his age did not exceed 
twenty-nine years ; that he had had the small-pox or 
cow-pox ; that he had never been afflicted with rup- 
ture, insanity, gout, fits, apoplexy, palsy, dropsy. 
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dysentery, scrofula, or any affection of the liver, 
spitting of blood, iconsumptive symptoms, asthma, 
habitual cough, any affections of lungs, or any other 
disease^ ailment^ or infirmity^ tending to the shortening of 
life^ or to render an insurance on his life more than 
usually hazardous y On his death, the insurance com- 
pany refused to pay, on the ground that the declaration 
was untrue ; that he was aware that he was subject to 
bilious attacks at the time of the insurance (1855) ; 
and that he had a serious attack of that nature in 
1853 and 1854, which he had not communicated to 
the insurance company ; and that at the time of the 
insurance he did not ordinarily enjoy good health; 
and that he was intemperate. It was held, that the 
main question to make out was, whether the insured 
at the time knew or believed that he was afl&icted 
with any disease which tended to shorten life, or 
make an insurance thereon more than ordinarily 
hazardous ; and, in particular, if he was aware or 
believed that the bilious attacks had that tendency 
or character. — (Jones v. The Provisional Insurance 
Company, 3 Scott, N. C. B. 65.) 

In like manner, where the answers to the follow- 
ing queries were given in negatively, thus : — " Is he 
temperate ; and can you give any, and what, informa- 
tion respecting his habits?" Answer: "He takes 
moderate exercise, and is temperate in his living." 
The allegation of the underwriters was, that the party 
was addicted to opium-eating, and taking of laudanum 
and spirituous liquors to a dangerous extent. A verdict 
was given for the pursuer ; but on motion for a new 
trial, as contrary to evidence, a new trial was allowed. 
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— (Sir Wm. Forbes and Co. v. The Edinburgh Life 
Insurance Company, 9 March 18*32, S. and D. 451.) 

In Cazenove v. The British Equitable Assurance 
Company, 8 W. R. 243, the insured had given 
answers to the following questions, as follows : — 
Q. "Whether the assured had, since infancy, any 
disease requiring confinement?" A. "No." Q. 
" How often had medical attendance been required ? " 
A. " One year ago." Q. " For what disease ? " A. 
"A disordered stomach." Q. "For what period 
confined to bed or house?" A. "A week." Q. 
" Name and address of medical attendant employed 
on occasion of such disease?" A. "Dr B." It 
turned out that the answers to these questions were 
misrepresented. The assured had had, subsequently to 
the illness attended by Dr B., an illness which was 
dangerous, for which three other medical men were 
called in. The Court of Exchequer held the policy 
void. 

Misrepresentation as to the ordinary medical 
attendant of the life insured will vacate the policy. 
—(Everett v. Desborough, 27 May 1829, 5 Bingh. 
503, 3 Ross L. C.) 

But where an insurance was effected by a hus- 
band on the life of his wife, and in the declaration 
emitted by him, he had represented that she had not 
had spitting of blood, and was not afflicted with any 
disorder which tended to shorten life, and that she 
had led, and continued to lead, a temperate life ; while 
it turned out that the statement as to health was 
untrue, because, as was alleged, she had not led, nor 
did she at the time the insurance was effected con- 
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tiniie to lead, a temperate life ; that, at and before 
entering into the policy, she was afflicted with certain 
disorders, maladies, or diseases, in particular delirium 
tremens and erysipelas in the legs ; and also, that she 
herself had misrepresented the state of her health, 
when examined by the insurance company, in these 
particulars, and also as to her usual medical attend- 
ant, — a verdict was given in favour of the insured, 
on the ground that it was not proved that she or her 
husband was informed, or had communicated to them, 
that she had delirium tremsns or erysipelas in the 
legs. — (Huckman v. Ferrie, 3 M. and W. 505; 
M'Laws V. United Kingdom and General Provident 
Institution, April Sittings, 4 April 1861, S. and D.) 

The first-mentioned case further illustrates the 
proposition already adverted to— that it is not enough 
that the answers made to the declaration are untrue. 
It ought to be shown to the jury that the party 
making the representation, at the time knew that 
the representation was untrue as to particular dis- 
eases, before it be established that he has been guilty 
of misrepresentation or concealment ; for a party can- 
not be said to misrepresent or conceal that which he 
does not know, or is ignorant of. 

A person may be iU from indulging in intemperate 
habits, and yet not know, unless he be informed by 
his medical adviser, that certain illnesses which he 
had were delirium tremens. 

So, in reference to erysipelas, the party may know 
that he has got some ailment on the leg, or some 
other part of his body ; but, unless he is told by his 
medical man that it is erysipelas with which he is 
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afflicted, how is he to know the fact? It must, there- 
fore, be proved that he knew the fact, or had it com- 
municated to him, before effecting the insurance. — 
(Sweet V. Fairlie, 6 Car. and P., p. 1.) This, how- 
ever, goes only to the fact, whether there has been 
misrepresentation at all, and is of the very essence of 
that fact ; for it is obvious that a party cannot be 
said to misrepresent tliat of which he knows nothing. 

At same time, it is a question that appears to be 
attended with little doubt as a qualification of this 
doctrine, that misrepresentation of facts material to 
the risk, made by mistake or omission, will, as has 
already been seen, vitiate the policy. 

Accordingly, in the above case of Huckman, as 
there was an express warranty in the policy, a motion 
for a new trial was made and granted, on the ground 
that the express clause, to the effect, that if any fojct 
answered in the declaration should prove to be un- 
true, the policy was to be null and void, amounted * 
to a warranty, and took the case out of the general 
rule, so as to affect the policy, whether the facts 
were known to the insured or not, or whether they 
were omitted to be communicated to the insurance, 
or material to the risk, or not. Hence, the Court 
granted a new trial on this ground, that, where any 
fact is expressly warranted in the policy, that fact 
must be complied with ; otherwise the policy will be 
void. 
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CHAPTER VIII. 



UNSEAWORTHINESS. 



In marine insurance, the seaworthiness of the vessel 
is an implied warranty of the contract of insurance. 
— (Per Lord Wensleydale and Lord Campbell, in 
Gibson v. Small, 4 Clark Cas. 397-419.) This is 
implied from the very nature of the contract (per 
Justice Laurence, in Christie v. Secretan, 8 Tr. Rep. 
192), and applies to the insurance of all voyages, 
whether on goods, freight, ship, or salvage. 

But if the ship be insured on a time policy, and 
is then in a foreign port, this implied warranty of 
seaworthiness will not apply. — (Gibson v. Small, H. 
of L., 4 Clark, 353.) Even though the vessel be in 
a home port, and is insured for an outward bound 
voyage, on a time policy, the implied warranty of 
seaworthiness will not apply. — (Thompson v. Hopper, 
6 El. and Bl. 172 ; Fawcus v. Sarsfield, 6 El. and Bl. 
202; Jenkins v, Heycock, 8 Moore, P. C. C. 351; 
Michael v. Tredwin, 17 C. B. Rep. 551.) Where, 
however, the ship insured on a time policy is proved to 
have sailed from the home port in an unseaworthy state, 
unfit for the voyage insured, the underwriters wiU not 
be liable. — (Fawcus v. Sarsfield, 6 El. and Bl. 192.) 

Vessels employed in cruising, coasting, or in fishing 
voyages, are most commonly, though not exclusively, 
insured on time policies ; the insurance being not 
from one terminus to another, but for a specified 
term. — (Arnould, 462.) 
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It will be kept in view, that there is no implied 
warranty of seaworthiness throughout the entire con- 
tinuance of the voyage. — (Sadler v, Dixon, 8 Mee. 
and Wei. 895, and cases there referred to.^) 

If the underwriters agree, at the time of effecting 
the insurance, to hold the vessel as seaworthy and 
fit for the voyage insured, this wiU prevent them 
from afterwards disputing payment of the loss on the 
ground of unseaworthiness. — (Parfitt v. Thompson, 
13 Mee. and Wei. 392.) 

Unseaworthiness may arise either from the in- 
sufficient state of the vessel, which must appear to 
have existed at the commencement of the voyage, or 
from unskilfulness, or for want of full complement of 
seamen. But it is necessary to attend to the dif- 
ferent species facti^ which have been held to constitute 
unseaworthiness; and 

1. AS TO THE VESSEL. 

The vessel in hull must be tight, staunch, and 
strong ; as also, furnished with sufficient tackling to 
encounter the ordinary perils of the sea. — (Mill 
V. Roebuck, Mars, on Ins. 154 ; Watson v. Clark, 
1 Dow, 336 ; Douglas v. Scougall, 17 May 1816, 4 
Dow, 269 ; Watt v. Morris, 1 Dow, 32 ; Robinson v. 
Clark, 5 Paton's App. Cas. 698 ; Parker v. Potts, 3 
Dow, p. 23 ; Wilkie v. Geddes, 3 Dow, 57.) 

If, therefore, the vessel, soon after leaving the 
harbour on the voyage insured, becomes leaky, that 
will presume unseaworthiness. (Cases ut supra.) 

The absence of knees in the frame has been 

' Vide also these cases mentioned at p. 49. 

G 
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deemed unseaworthiness. — (Watt v. Morris, 1 Dow, 

32.) 

Overloading will be unseaworthiness. — (Weir v, 

Aberdeen, 2 B. and Aid. 320.) 

Rottenness or insufficiency in the sails, will be 
unseaworthiness. — (Wedderbum v. Bell, 1 Camp., 
p. 1 ; Cook and Bingay v. Greenock Marine Insur- 
ance Company, 18 July 1843, S. and D., p. 1379.) 
Deficiency in tackling and anchors will be unsea- 
worthiness (Wilkie V, Geddes, 3 Dow, p. 57) ; also 
deficiency in cables and chains (1 Bell's Com. 618); 
but want of towing ropes has been held not to be 
unseaworthiness. — (Stone v, Aberdeen Insurance 
Company, 17 March 1849, S. and D., p. 1040.) De- 
ficiency in compasses, and insobriety of the seamen, 
will be unseaworthiness. — (M'Loskey v. The Glasgow 
and Clyde Marine Insurance Company, 4 Aug. 1843, 
S. and D., p. 2.) 

In one case, the ship, twelve hours after she left 
port, became leaky. It was found that this was 
caused by an old treenail hole or bore through the 
timber and outside plank, which had not been filled 
up ; and the underwriters were held not liable for 
the damage to the cargo in consequence of this unsea- 
worthiness. — (M'KeUar v. Henderson and M'Culloch, 
15 Nov. 1810, Fac. Coll., p. 15.) 

Where a vessel, before going on the voyage in- 
sured, was repaired, and had been reported staunch 
by those appointed to examine her as to her fitness 
for the voyage, although, after proceeding on the 
voyage, she becomes leaky from the extraordinary 
roughness of the weather, so that her crew desert 
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her, this will not presume that the vessel was unsea- 
worthy at the time she sailed on the voyage insured, 
so as to discharge the underwriters. — (Campbell, etc., 
V. Hamilton, affirmed in the House of Lords, 6 Paton's 
App. Cas. 219.) 

There were special circumstances in that case to 
rebut the presumption of unseaworthiness, and there 
was also a casits in the rough weather which was ex- 
perienced; but, where these cu'cumstances are awant- 
ing, the general rule will hold. — (Douglas v. Scougall 
and others, 4 Dow, 269.) Thus, where an insurance 
was effected on salvage and goods, as also on the ship, 
and the ship on her voyage was abandoned at sea by 
the crew, and afterwards found and taken possession 
of by a vessel passing, and saved from the perils of the 
sea, and brought into port, — it was held to be a good 
defence to the underwriters, that the ship was unsea- 
worthy at the time she entered on the voyage in- 
sured; it appearing to the Court, — 1^^, That there 
was an implied warranty of seaworthiness in a policy 
on salvage ; and 2c?, That it was evident from the 
whole circumstances, that the vessel must have been 
unseaworthy at the moment she commenced her 
voyage. — (Knill v. Hooper, 2 H. and N. 277; 26 L. 
J., Exch. 377.) 

FAULT. 

Sometimes the fault of the insured of itself will 
vacate the policy, if it is the direct cause of the loss ; 
and it is of importance to distinguish that class of 
cases from those which negative its operation and 
effect when pleaded, where fault arises in the course 
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of the voyage insured. If fault or misconduct on the 
part of the captain and crew takes place in the 
course of the voyage insured, which creates unsea- 
worthiness, as there is no presumption of seaworthi- 
ness throughout the whole course of the voyage, but 
only at the commencement of it, such fault or miscon- 
duct will not be a good defence to the underwriters. 
To illustrate these propositions, it is necessary to 
refer to what has already been laid down at page 
44-49 of this work. 

The result of the decisions would seem to be, 
that the implied warranty of seaworthiness does not 
continue throughout the whole course of the voyage 
insured, so as to cover the fault or negligence of the 
master and crew, unless there be an express warranty 
or undertaking to that efifect. 

This, however, may hold, and still the law laid 
down as to fault discharging the underwriters, in 
Bell V. Carstairs, and other cases, stand good and 
unexceptionable. 

The facts, therefore, which go to constitute unsea- 
worthiness, must prove that the vessel was so at the 
commencement of the voyage. In Watson v. Clark, 
12 May 1813, 1 Dow, p. 336, Lord Eldon laid down 
Uoo points : 1^^, " That it was a clear and established 
principle, that if a ship was seaworthy at the com- 
mencement of the voyage, though she became other- 
wise only one hour after, still the warranty was 
complied with, and the underwriter was liable." 2(7, 
" But when the inability of the ship to perform the 
voyage became evident in a short time from the com- 
mencement of the risk, the presumption was, that it 
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was from causes existing before her setting sail on 
her intended voyage, and that the ship was then not 
seaworthy; and the onus prohandi in such a case 
rested with the assured, to show that the inability 
arose from causes subsequent to the commencement 
of the voyage." Even where the ship has got a re- 
pair previous to the voyage, and proceeds to sea with 
a certificate of the surveyor, certifying that she is 
staunch and strong for the voyage, that will not be 
conclusive, if soon after sailing she becomes leaky. — 
(Douglas V, Scougall and Company, 4 Dow, 269.) 

2. AS TO THE CAPTAIN AND SEAMEN. 

The captain of the vessel must be a person of 
proper nautical skill. — (Tait v. Levi, 14 East. 481.) 
In reference to this, the provisions of the 17 and 18 
Vict., c. 104, will now require to be attended to. 
The crew must be competent, not only in skill, but 
in sobriety and fitness to navigate the ship ; as also 
in nimiber, to make up the full complement, adequate 
to the size of the ship, and the nature of the voyage 
contemplated. Deficiency, therefore, in the crew, 
will be unseaworthiness. — (Cliflford v. Hunter, 1 
Mood, and Mar. 103 ; Wedderbum v. Bell, 1 Camp. 
1 ; Shore v. Bentall, 7 B. and Cr. 798 ; Hunter v. 
Potts, Selw. N. P. 1031 ; Fortham v. Chabert, 3 Bro. 
and Bingh. 158 ; M'Loskey and others v. The Glas- 
gow and Clyde Insurance Company, 4 Aug. 1843, 
S. and D., p. 62 ; M'Callum v. Sea Insurance Com- 
pany, 12 July 1839, Macf. Rep. 269.) 

The want of a pilot at times and places where it 
is usual to resort to pilots, will constitute unsea- 
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worthiness. In going up and down rivers, and in 
and out of ports, pilots ought, and are in use, to be 
resorted to. Fault in not taking a pilot in such 
places, will therefore constitute unseaworthiness. — 
(Thomson and others v. Bisset and others, 4 S. and 
D., p. 677 ; Law v. Hollingworth, 7 Ter. Rep., p. 
160.) But if the captain, in coming into port with his 
vessel, exerts all due diligence, and does everything 
in his power, by signals and otherwise, to obtain a 
pilot, the underwriters will not be liberated from 
liability, if he, relying on his own skill and discretion, 
come into port without a pilot, and a loss occurs. — 
(Phillips V, Headlam, 2 B. and Ad. 380.) So, where 
the captain of a ship was advised by the British 
Consul at Memel, after the ship had taken in her 
cargo, to run out of port to avoid an embargo to be 
laid on British ships by the Prussian Government, 
and she sailed without a pilot, and grounded in going 
over the bar, and was wrecked, this did not discharge 
the underwriters. — (Pillans v, Dalgamo and others, 
12 Nov. 1808, Fac. CoU., p. 1.) 

Sometimes the policy itself makes particular 
stipulations, that the ship shall, prior to conmiencing 
her voyage, be complete in certain particulars. Such 
stipulations are usually imposed to insure fitness for 
the particular voyage ; and these eaapress conditions 
must be complied with, in order to exclude unsea- 
worthiness. — (Harrison v. Douglas, 3 Ad. and Ell., 
p. 396; Stewart v. Wilson, 12 M. and W., p. 11; 
Law V, Hollingsworth, 7 Term. Rep., p. 160.) 
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CHAPTER IX. 



WARRANTIES. 



The implied warranties in the contract of marine 
insurance are, — 1^^, Seaworthiness; 2c?, That the 
ship shall be properly documented ; and 3c/, That she 
shall not deviate from the due course of the voyage. 
There are also express warranties, which shall be 
treated of immediately after the implied warranty of 
seaworthiness. 

1st. It has been seen that there is an implied 
warranty in marine insurance, that the vessel is sea- 
worthy at the commencement of the voyage. This 
implied warranty, however, will not hold where 
vessels are insured on a time policy. — (Gibson v. 
SmaU, 10 AprU 1853, 4 Clark, p. 353.) In that 
case, the vessel was then on a foreign voyage ; but 
the same law holds where the vessel is in a home 
port. Thus, Lord Campbell, agreeing with some of 
the consulted judges, inclined to make this doctrine 
also to apply even where the vessel was in a home 
port, and insured for an outward bound voyage. 
Since the decision in Small v. Gibson, this point has 
been settled in the Exchequer Court, holding that 
there is no implied warranty of seaworthiness in a 
ship insured on a time policy, where the vessel was 
in a home port, and insured for an outward bound 
voyage. — (Thompson v. Hopper, 6 El. and Bl. 172; 
Pawcus V. Sarsfield, 6 El. and Bl. 202. Vide also 
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Dixon V. Sadler, 5 M. and Wei. 405; Jenkins v. 
Heycock, 8 Moore, P. C. 351.) 

Nor does the implied warranty of seaworthiness 
import that the vessel shall be seaworthy throughout 
the continuance of the voyage insured. — (Busk t?. 
Royal Exchange Assurance Company, 2 B. and Aid. 
73; Walker v. Maitland, 5 B. and Aid. 171 ; Holds- 
worth V. Wise, 7 B. and C. 794 ; Bishop v. Pentland, 
7 B. and C. 219 ; Shore v. BentaQ, 7 B. and C. 798; 
1 Man. and R. 11.) 

The implied warranty imports that the vessel is, 
at the commencement of the voyage, stout, staunch, 
and strong, properly equipped with sails, rigging, 
cables, chains, anchors, and boats, with provisions 
for the voyage, and the proper complement of seamen. 

2c?. There is an implied warranty on the part of 
.the owners of a vessel insured, that she shall sail on 
the voyage insured properly documented. — (Bell v. 
Carstairs, 14 East. 375 ; Christie v. Secretan, 8 Ter. 
Rep. 192.) 

Even this rule applies where there is an earpress 
warranty of the ship's national character. — (Rich v. 
Parker, 7 T. R. 705.) 

There is no such implied warranty on the owners 
of goods. — (Carruthers v. Gray, 3 Campb. 142^ 15 
East. 35 ; Dawson v, Atty, 7 East. 367.) 

EXPRESS WARRANTIES. 

The express warranties relate, of course, to con- 
ditions which are not covered by the implied war- 
ranty. While varying according to the agreement of 
parties, the express warranty generally embraces the 
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question of the ship's safety at some particular time 
and place, if on a voyage or in a foreign port ; or it may 
refer to the sailing of the vessel with convoy, or to the 
time of sailing, or the neutrality of the property in- 
sured, which is a common stipulation in time of war. 

In all such warranties, the terms in which they 
are expressed must give the rule ; and whatever it 
may be, and whether it be material to the risk or 
not, the warranty must be strictly compUed with. — 
(M'Morran v. Newcastle Fire Insurance Company, 3 
Dow, 253 ; Monteath v. Crosse and others, Mor., p. 
7105 ; Moir v. Royal Exchange Assurance Company, 
4 Camp. 84 ; Phillips on Ins., p. 124 et seq. ; Den- 
niston and Co., affirmed on appeal, 1 Sh. App. Cas., 
23 ; Marsh, p. 283 [4th edn. Shee].) 

A distinction seems to exist between warranty 
and that which amounts merely to a representation. 
In Anderson v. Fitzgerald (14 July 1853), 4 Clark, 
484, the Lord Chancellor laid it down, that " there 
is a great distinction between that which amounts to 
what is called a warranty, and that which is merely 
a representation, inducing a party to enter into a 
contract. Thus, if a person effecting a policy of in- 
surance, says, I warrant such and such things which 
are here stated, and that is part of the contract, 
then, whether they are material or not, it is quite un- 
important — the party must adhere to his warranty, 
whether material or immaterial. But if the party 
makes no warranty at all, but simply makes a certain 
statement, if that statement has been made in bona 
Jide, unless it is material, it does not signify whether 
it is false or not false." 
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It is necessary to know precisely the kind of risk 
or peril the express warranty will cover ; as, for ex- 
ample, under a warranty against average, "unless 
general, or the ship be stranded ;" or a warranty free 
from capture and seizure. 

In general, these kind of warranties will depend 
on the words used. Thus, in Kleinwort v. Shepard (21 
Jan. 1859, 5 Jur. 863, L. T. 313, Q. B. 227), there was 
an express warranty: "Free from capture and seizure, 
and the consequences of any attempts thereto, upon 
the goods and merchandise, body-tackle, etc., on 
board." ... " Warranted from all average, but 
without benefit of salvage, and from mortality and 
jettison, from whatever cause arising, unless oc- 
casioned by the loss of the vessel. Touching the 
adventures and perils which we the assurers are con- 
tent to bear, and to take upon us in this voyage, they 
are of the seas, men of war, fire, enemies, pirates, 
rovers, thieves, jettisons, letters of mark and counter- 
mark, etc., barratry of the master and mariners, and 
all other perils, losses, and misfortunes that have or 
shall come to the hurt, detriment, or damage of the 
said goods, merchandise, etc. Also the ship free 
from average." 

This is an example of express warranty ; and the 
question which occurred under it was (the ship 
having been piratically seized by 350 Chinese emi- 
grants, who were on board as passengers), whether 
this was the kind of seizure contemplated by the 
warranty? Lord Campbell held, " that a warranty 
in this form is sometimes introduced into policies 
where there is an apprehension of war, with a view 
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to protect the insured from risk; but where it is 
introduced, there is no decision that it must be con- 
fined to belligerent seizure, and we clearly think that 
it would extend to capture or seizure by pirates." 
The cases founded on were, Naylor v. Palmer, 8 Exch. 
739 ; Boswell v. Hyde, 5 E. and B. 607. 

The express warranty to sail on a particular day, 
must be strictly complied with. — (Ridsdale v. Newn- 
ham, 4 Camp. 111.) So also, a warranty ^^io depart 
on or before the 15th September." — (Moir v. The 
Royal Exchange Assurance Company, 4 Camp. 84.) 
In the former case, the warranty to sail on or before a 
day mentioned, supposes that she may sail before that 
day, or on it, with full equipment of stores and crew. 
The latter warranty, " to depart'' on or before the day 
mentioned, implies that the vessel must actually leave 
the port for sea, and not merely that she broke 
ground to commence the voyage, although still in 
the port. 

Also, the express warranty to sail with convoy 
must be strictly complied with. Any breach of this 
warranty will void the policy. — (Dunmore and Co. 
V. Allan and others, June 1786, Mor., p. 7101 ; 
Monteath v, Crosse and others, 10 Dec. 1788, Mor. 
7105.) It must be proved, when any breach of this 
warranty occurs, that she sailed without convoy 
with the privity of the owner. — (Edwards v, Footner, 
1 Camp. 531 ; Metcalfe v. Parry, 4 Camp. 123.) But 
the vessel may sail from her loading port without 
convoy, to the place where the convoy lies, to join 
it. — (Warwick v. Scott, 4 Camp. 62.) 
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WARRANTY OF NEUTRALITY. 

It is of importance always, in express warranties, 
to understand distinctly, not only what they mean, 
but also to know what they may imply as accessory 
or as an incident of the special contract. For ex- 
ample, if there be a warranty of neutrality, this will 
imply that the vessel is to be sent to sea not only 
with the ship's papers, but with the documents 
necessary to prove her neutrality. — (Bell v, Carstairs, 
14 East. 374 ; Lothian v, Henderson and others, Mor. 
App. In., No. 4, affirmed in H. of L., 3 Bos. and Pull. 
499 ; 4 Paton's App. Cas. 484.) 

Even if the vessel is simply described in the policy 
as of a particular nation, — i, e.^ American or French, 
or a Dutch ship, — ^this will amount to a warranty that 
she is of that particular nation (Garrels v. Kensing- 
ton, 8 Term. Rep. 283), and will imply that she must 
go to sea on the voyage insured accompanied with 
the documents necessary to prove her nationality or 
neutrality. — (Rich v. Parker, 7 Term. Rep. 705.) 
But there is no such implied warranty in the case of 
an insurance on goods, that the ship shaU be properly 
documented. — (Carruthers v. Gray, 3 Camp. 142.) 
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CHAPTER X. 

NEUTRALS AND ALIEN ENEMIES. 

It is necessary to comprehend not only the mean- 
ing of the warranty of neutrality, but to know pre- 
cisely to what persons and property the term " neu- 
tral" will extend, and the right and privilege it will 
confer to trade with the belligerents. 

A person is a neutral who is either domiciled, 
bom, or settled in a state diflFerent from the two na- 
tions that are at war with each other. Even a party 
bom in one of the belligerent states,— as, for example, 
in England (if at war with France), and therefore a 
British-bom subject, but who is residing and carrying 
on business in the enemy's country, — ^will be an alien 
enemy, and not protected in his property as a neutral, 
even although he adduces a certificate that he is an 
American citizen. — (M'Connell v. Hector, 3 Bos. and 
Pull. 113; The Emanuel, 1 Rob. Rep. 249; O'Mealey 
V. Wilson and another, 1 Camp. 481.) But this will 
only follow where the party, at the time he insured, 
was residing and carrying on his business in a hostile 
state. And a party will not be entitled to privilege 
or protection as a neutral, if, after the breaking out 
of the war, he leaves the belligerent and goes to a 
neutral state, in order to carry on trade with the 
belligerent states. — (The Dos Hermanos, 2 Wheaton, 
76.) 

A party residing in a neutral country, and carry- 
ing on trade there, yet having a connection as partner 
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in a house in the enemy's country, will not be liable 
to have his property seized, provided this property 
with which he is so trading, the transaction itself, 
and the destination of the cargo, are perfectly neu- 
tral. — (The Portland, 3 Rob. 41.) But where, in 
such circumstances, the trading is to and for behoof 
of that house with which he is connected in the 
enemy's country, it will be liable to capture, as a 
trading with the enemy. (Ibid.) 

It will not make a belligerent vessel a neutral 
ship, by transferring her to a neutral, in order to en- 
able the neutral party to trade with the enemy. 
(The Odin, 248.) But where a British ship is pur- 
chased by an alien, she will become thenceforth a 
ship belonging to the country of which the alien is a 
native (Act 3 Geo. IV., c. 43, § 12) ; and supposing 
that country not at war with Great Britain, she would 
then become a neutral ship, as in a question between 
Great Britain and the country with which she was 
at war at the time. 

Even an Englishman residing and trading in 
Holland, supposing England to be at war with that 
country, would be just as much a Dutch merchant 
as a Swede, or a Dane ; and therefore his property 
would not be protected, but liable to seizure as 
enemy's property. — (The Citto, 3 Rob. 41.) 

At one time the goods of a neutral or ally, though 
carried in an enemy's ship, were free, although the 
ship itself was liable to capture. Also, enemy's goods 
carried in a neutral vessel were lawful prize. — (The 
Emanuel, 1 Rob. 296; Phillimore, vol. iii., p. 252.) 
Yet, as this led necessarily to the exercise of a right 
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always dangerous and arbitrary, and creative some- 
times of national disputes — ^namely, the right of 
search, — ^this was altered by the Paris Declaration 
(1856), and enemy's goods in neutral ships are not 
liable to capture.^ 

So a foreigner residing in an enemy's country, 
but who at one time was partner in a business carried 
on in London, and had also resided there, and at the 
time of the insurance was domiciled in the enemy's 
country, while he still retained his partnership in 
London, was to be protected in his cargo shipped 
from the enemy's country to London ; it being held 
that this could not be considered as British property 
engaged in trade with the enemy. — (The Herman, 4 
Rob. 228.) 

It thus appears that, in order to entitle to the 
character of neutrality so as to trade with the belli- 
gerents free of capture, the property must belong 
either to a neutral at the time the policy is effected, 
or, if enemy's cargo, it must be carried in a neutral 
vessel. Emerigon says, vol. i., chap. 8, sec. 5: — " Les 
Neutres sont en droit de continuer le commerce avec 
chacune des Nations belligerantes Les Assurances 
faites k ce sujet sont tres-bonnes, pourvu qu'on n'ait 
US& de dissimulation envers les Assureurs, et pourvu 
que le droit des gens, ou quelque Traits pre-existant 

^ Under the law as it now stands, by the Paris Declaration (1856), 
merchant ships and cargo, the property of subjects of belligerent states, are 
hable to capture, sailing under a belligerent flag ; but enemy's property or 
cargo is free from capture, sailing under a neutral flag. If, however, the 
merchant ship of a neutral state carry contraband of war (as to which the 
right of search still exists), or attempt to break a blockade, they will be 
liable to seizure. America did not agree to the Paris Declaration. 
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lie s'y opposent." Vattel, disc, prelim., § 24 ; et liv. 
3, § 110, 112. 

The status or domicile of the party at the date of 
effecting the policy, is the governing rule. Whatever, 
therefore, may have been his origin by birth, and 
whether at one time he may have been an enemy, 
yet, if at that particular juncture he is not settled in 
the belligerent state, but in that of a neutral, the 
warranty of neutrality will be complied with. It 
follows from this, that if the insured is a neutral at 
the time of effecting the policy, and at the time of 
the loss, although at the time the action is raised he 
may have become an alien enemy by change of 
country, he is entitled to the character of a neutral 
as to that insurance. — (Herman v. Kingston, 3 Camp. 
152.) It also follows, that if a ship be warranted 
American, and at the time the policy is effected, it 
appears, that the ship insured belongs to a person 
a native-bom American, yet who is settled and is 
carrying on business in England, this will not entitle 
his ship or him to the character of a neutral, although 
the ship may have been originally American, and she 
was then American documented. — (Tabbs v. Bende- 
lack, 3 Esp. 107 ; Wilson v. Marry att, 8 Term. Rep. 
31 ; M'Connell v. Hector, 3 Bos. and Pull.) By the 
change of his domicile the character also of his pro- 
perty is changed ; and as he has himself become a 
subject of Great Britain, so has his property become 
the property of a British subject. 

The principle on which this appears to proceed, is 
a principle founded on the law of nations, that when 
a person, a foreigner by birth, comes to reside in a 
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country, and carries on trade there, by which both 
he and the country in which he resides are benefited, 
he is to be considered as the subject of that country, 
and subject as well as entitled to the protection and 
benefit of its laws. 

This is conformable to the doctrine laid down by 
Grotius/ 

It thus appears that the ship or cargo must belong 
in property to a neutral. It is not enough that she 
be a foreign-built ship ab origine^ — as, for example, an 
American, or a Danish or Prussian ship, — or belong 
to an owner a foreigner, or an alien bom. If that 
foreigner be domiciled, and carry on business, in 
Great Britain at the time she is at war, tJiat 
will make his ship belong to a belligerent, and 
not to a neutral. He is, in the eye of law, a British 
subject ; and therefore, whatever may have been the 
original character of his vessel, it will thenceforth 
belong to a British subject, and is not entitled to 
the character of neutrality, in a question with the 
enemy with whom Great Britain may then be at 
war, or in a question as to the insurance in this 
country. 

A mere representation of neutrality will not be 
enough. Where a vessel was insured firom Bristol to 
Oporto, during her stay there, and at and from thence 
to London, she was not stated to be of any particular 
country in the policy; but the letter directing the 

1 Qrotius, De Jure belli et Pacis, lib. ii., chap. 11, § 5: — "Quare 
etiamsi peregrinus cum cive paciscatur, tenebitur illis legibus ; quia qui 
iu loco aliquo contrabit, tanquam subditus temporarius legibus loci 
Bubjicitur." 

H 
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insurance stated her as " carrying the Kniphausen 
flag," and in the broker's instructions she was called 
" a Kniphausen vessel." The captain swore that the 
" Neptunus" (the vessel) belonged to Varrel, a port 
in the Kniphausen territory ; that she was properly 
documented, according to the laws and regulations of 
that principality, and that she was captured on her 
voyage back from Oporto to London, and carried into 
Dunkirk. 

The defence to a claim for loss against the insur- 
ance, was rested on the foreign decree of the French 
Court, condemning her as lawful prize. Lord Ellen- 
borough held, that there was here no warranty of 
neutrality. "Here," he added, "the letter of in- 
structions directing the insurance to be made, cannot 
amount to more than a representation that the ' Nep- 
tunus' was a Kniphausen vessel and consequently 
neutral property. Therefore, if she was in reality 
documented and navigated according to the laws of 
the state to which she belonged, the sentence of a 
foreign court will not invalidate the policy. On the 
other hand, had there been a warranty of neutrality, 
the sentence might have been conclusive. Li De 
Souza V. Ewer (Park, Ins., p. 361), Lord Kenyon held, 
that a sentence proceeding upon the violation of the 
particular ordinance of a belligerent state, falsified 
the warranty of neutrality." — (Von Tungeln v, Dubois, 
2 Camp., p. 151.) 

WHAT NEUTRALS MUST OBSERVE. 

Although it is a part of the law of nations that 
neutrals are entitled to carry on trade with the 
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belligerents, yet they can only do so subject to the 
enemy's right of blockade, and to the exception of 
carrying contraband of war. Neutrals are therefore 
bound by the law of nations not to carry contraband 
of war into the enemy's country, and not to do any 
act inconsistent with a strict neutrality. — (Phillimore, 
vol. iii., p. 202.) They are entitled to carry on trade 
with the enemy under that exception ; and in order to 
see that no contraband of war is carried by neutral 
ships, there is a right of search on the part of the 
belligerents. As Lord Erskine said, in his speech on 
the Orders in Council, 8th March 1808 : " Upon the 
breaking out of war, it is the right of neutrals to carry 
on their accustomed trade, with an exception of the 
particular cases of a trade to blockading places, or in 
contraband articles, and of their ships being liable to 
visitation and search." If a neutral ship, therefore, 
carry contraband of war, or attempt to violate a 
blockade, she will forfeit her right of neutrality, and 
be liable to capture. — (Manning's Law of Nations, p. 
281 ; Phillimore's International Law, vol. iii., p. 315 ; 
Vattel, lib. iii., ch. 7, § 117.) 

If a neutral allow prizes, taken by one of the 
belligerents, to be carried into the neutral port, that 
will forfeit their right of neutrality, and convert the 
neutral into a party aiding the belligerent state. — 
(Phillimore, 203.) 

If a neutral attempt to rescue a seized ship, she 
will forfeit her right of neutrality, and be liable to be 
condemned. — (Garrels v. Kensington, 8 Ter. Rep. 
230.) 

If a neutral ship violate a blockade, she will be 
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liable to seizure, and, of course, thereby forfeit her 
right of neutrality; but if a port be blockaded by 
sea, it will be no violation of the blockade for the 
neutral to carry on traffic with it by land. — (The 
Ocean, 3 Rob., p. 297.) 

The exception of contraband of war necessarily 
leads to an inquiry of what shall be deemed contra- 
band of war. This is most commonly regulated by 
treaty, but the articles known by munitions of war, 
and other articles of that nature, are included within 
it. — (Chitty's Law of Nations, p. 120, et seq. ; 
Manning's Law of Nations, p. 283 ; Phillimore, vol. 
iii., p. 315.) 

The property or cargo belonging to neutrals, 
carried in an enemy's ship, is protected, although the 
ship may be condemned. — (Vattel, lib. iii., ch. 7, § 
107 ; Manning's Law of Nations, p. 206.) 

In cases where vessels are seized for carrying 
contraband of war, the rule formerly was to confiscate 
both ship and cargo. Now this has been relaxed so 
as to confine it to the confiscation of the property of 
the party who is wilfully and knowingly guilty of the 
act, leaving the other cargo and property of the ship 
free. — (Manning's Law of Nations, p. 310 ; Chitty's 
Law of Nations, p. 148.) 

It is a violation of neutrality for a neutral state 
to allow the enlistment of troops within its territory, 
for either of the belligerents. — (Phillimore, vol. iii., 
p. 209.) 

By existing treaty, however, between one of the 
belligerents and the neutral state, a relaxation of this 
law of neutrality may take place. But the rule itself 
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is SO inviolate, that in several states there are positive 
enactments against foreign enlistment. — {Vide the 
speeches of Mr Canning, Mr Mackintosh, Lord 
Stowell, and Dr Phillimore, on the Foreign Enlistment 
Act of 1819 ; and also on Lord Althorpe's motion for 
the repeal of that Act in 1823/ 

By treaty in 1835, there was a concession made 
by Great Britain to Spain, to relax the law against 
foreign enlistment, so as to permit the formation of 
a Spanish Legion. In the debate which followed in 
the House of Commons,^ the only question raised 
was as to the expediency of the relaxation; but 
no one attempted to question the propriety of 
the law of neutrality in the particular of foreign 
enlistment, or doubted the power of the Crown to 
relax it. 

On the other hand, the neutral territory or rights 
of a neutral must not be infringed by the belligerent. 
The waters and territory of the neutral are inviolate. 
So, if a belligerent ship flee and take refuge in a neu- 
tral port, she cannot be followed into that port and 
seized by the enemy. If the enemy chase her into a 
neutral port or neutral waters or* territory, and seize 
her, the neutral state is entitled to demand her re- 
storation.^ — (Per Lord Stowell in the " Vrow Anna 
Catherina," 5 Rob., p. 15.) 

* The Foreign Enlistment Acts are — 9 Geo. IL, c. 30 ; 29 Geo. II., c. 
17 ; and 59 Geo. III., c. 69 (1819). 

2 Hansard^s Pari. Deb., 3d ser., vol. xxviii. 

» If the " Nashville" had captured the " Harvey Birch" in the British 
waters— in other words, in British territory — ^there would have been a 
violation of the rights of a neutral nation on the part of South America, 
such as would have entitled Great Britain to demand restoration of the 
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FOREIGN DECREE NEGATIVING WARRANTY OF 

NEUTRALITY. 

It becomes necessary, where a policy bears a 
warranty of neutrality, to consider the effect of the 
decrees of foreign Courts, in the case of a vessel in- 
sured being captured and condemned as enemy's 
property. As already explained, the warranty usu- 
ally expressed is a warranty of neutrality, or a 
warranty of American, or other nation ; or it may 
appear, without any express warranty, if the ves- 
sel is described as of a particular nation, in which 
case this will imply a warranty that she is of that 
particular nation named. If, then, in these circum- 
stances, the ship so insured is captured, and taken 
to the enemy's ports and condemned as prize, the 
question will arise. What effect shall be due to the 
foreign sentence or decree of condemnation in our 
courts, in negativing the warranty of neutrality in a 
policy of insurance ? And this seems to be settled, 
that these foreign judgments are conclusive, but shall 

vessel ; but it appears that the " Harvey Birch" was captured by the 
Confederate States vessel on her way from Havre to America. 

On the principles laid down by Lord Stowell and Dr Phillimore, it 
would appear that the " Trent," a British vessel, and therefore, with re- 
ference to the present war between the Americans themsdves, a neutral 
ship, carrying a neutral flag, was entitled to all the rights of a neutral 
vessel — subject only to the right of search for contraband of war. The 
*' San Jacinto's" search of the " Trent" was so far lawful ; but when her 
captain proceeded further to seize four passengers on board, and carry 
them off, he violated the right of the neutral flag and the law of nations ; 
for, whether these parties were to be deemed belligerents in the true sense, 
or rebels, the neutral territory was invaded by their being taken from 
under the British flag. 
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only be held conclusive as to what appears on the face 
of them, and what is distinctly and positively deter- 
mined. The courts of this country will not go into 
these foreign sentences further than to see what they 
explicitly contain ; and if they do not positively ne- 
gative the warranty, or condemn the ship and cargo 
as enemy's property^ they will be disregarded. — 
(Geyer v. Aguilar, 7 Ter. Rep., p. 681 ; Cornelius v. 
Hughes, 2 Shower, p. 232 ; Bemardi v. Motteux, 
Dougal, 575 ; Lord Holt's opinion in two cases — 
Green v. Walker, 2 Lord Raym. 893, and Ewer v. 
Jones, 2 Lord Raym. 935 ; Kindersley v. Chase, 
Park's Ins., 6th ed., 363 ; Lothian, etc., v, Henderson 
and others, ut supra; Stair, b. ii., tit. ii., § 6; 
Magens, vol. i., p. 437.) 

The sentence, therefore, of a foreign Admiralty 
Court, condemning the vessel insured, is evidence 
only when it is explicit, and evidence of what it posi- 
tively and specifically affirms ; but is not conclusive 
evidence as to what is not affirmed. — (Per Lord 
Ellenborough, in Fisher v. Ogle (1808), 1 Camp. 417.) 



CHAPTER XL 



DEVIATION. 



Deviation from the due course of the voyage will 
annul the policy. — (Stevens and Co. v. Douglas, Mor., 
p. 7096; BeU's Pr., § 492; 1 Arnould, p. 393; 
Marsh, p. 138; Park, p. 619.) 
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The due course of the voyage is that which cus- 
tom has fixed and sanctioned as the usual course 
in any particular voyage. ^ It is an implied condition 
of every policy, that the vessel insured shall sail in 
that course; and any deviation from it will, therefore, 
vacate the policy, even though this deviation should 
arise from the ignorance of the captain. — (Phyn v. 
The Royal Exchange Assurance Company, 7 Ter. 
Rep. 505 ; Bottomley v. Bovill, 5 B. and C. 210.) 

Mere intention to deviate will not vacate the 
policy. — (Tasker v, Cuningham, 1 Bligh, 87 ; Kewley 
V. Ryan, 2 H. Bl. 343; Wooldridge v. Boydell, 1 Doug., 
p. 16 ; Thellusson v. Ferguson, 1 Doug. 360.) 

But the deviation, when it occurs, must be wilful. 
— (Graham and others v, M'Nair, 2 Paton's App. 
Cas. 244 ; 1 Bell's Com. 622; Amould, p. 459.) Acci- 
dental or involuntary deviation will not have that 
effect.— (Ibid., Dunlop v. Allan, Mor., p. 7097; Bell's 
Pr., § 494.) So deviation occurring by the force 
of storms will not vacate the policy (Smith r. Mac- 
Neill, 2 Dow, 538 ; Delany v. Stoddart, 1 Ter. Rep. 
22) ; or where the vessel is obliged to run for the 
nearest port to escape shipwreck or to refit damage 
(Motteux V. The London Assurance Company, 1 
Atk. 545) ; or to run before the wind ; or to run to 
sea out of the ship's course, in order to escape seizure 
(Vallejo V. Wheeler, Cowp. 143 ; O'Reilly v. Royal 
Exchange Assurance Company, 4 Camp. 246 ; Har- 

^ Emerigon, vol. ii., chap, iii., § 5, says, ** La regie geuerale exige 
done que le captitaine suive. la voie droite, le chemin usite et le plus sur/* 
— (Targa, ch. Hi., n. 22, p. 231; Veytsen, § 30; Devicq., n. 73; Straccha 
de Nautis, part 3, n. 8 ; Roccus, n, 52 ; Kuricke, p. 718 ; Valin, p. 424. 
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rington v. Halkeld, 2 Park's Ins. 438; Dunlop v, Allan, 
Mor. 7097 ; Emerigon, vol. ii., chap, xiii, § 5 ; 
Amould, 459 ; 2 Park on Ins. 638). 

It will not be wilful deviation, if the captain 
of the vessel learn, that at the port of destination 
there is an embargo upon all ships of the vessel's 
nation, and she is obliged to sail to the nearest port 
(Blackenhagen v. London Assurance Company, 1 
Camp. 454) ; or that the island or port is in posses- 
sion of the enemy, and he discharges the cargo at 
the nearest port (Dunlop v. Allan, Mor. 7097). 
But if, as in the first case, instead of waiting in this 
nearest friendly port, she sails back to England, then 
there will be a total abandonment of the voyage, and 
the underwriters will not be liable for the capture of 
the vessel after sailing for England. — (Blackenhagen 
V. The London Assurance Company, ut supra ; Driscol 
V, Bovil, 1 B. and P. ; Hadkinson v. Robinson, 3 B. 
and P. 388 ; Hartley v. Buggin, 3 Doug. 39, Park on 
Ins. 313, a ; Lubbock v, Rowcroft, 5 Esp. Cas. 50.) 

If the captain obeys orders that he was not bound 
to obey, in going to sea, and acts without any com- 
pulsion or force being exercised towards him, the 
underwriters will not be liable, as this will be deemed 
a deviation. — (Phelps v. Auldjo, 2 Camp. 350.) 

If the captain has deviated through ignorance, the 
policy will be void. — (Phyn v. Royal Exchange As- 
surance Company, 7 Ter. Rep. 505 ; Bottomley v. 
BovUl, 5 Br. and Cr. 210.) 

If a vessel arrive at her loading port of the voyage 
insured disabled — as, for example, on a policy "at and 
from Fort St George, in the East Indies, to London ;" 
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and, on arrival at Fort St George, it is discovered 
that she is leaky, and quite unable to proceed on her 
voyage to Europe, it will not be a deviation to return 
back to Bengal, for the purpose of being repaired, — a 
step rendered necessary for all concerned. — (Mot- 
teux V. London Insurance Company, 1 Atk. 545.) 

In like manner, if a storm drive the ship insured 
out of her port, and she is obliged, notwithstanding 
all her efforts, to return, to take her cargo in at a 
neighbouring port, from which she sails directly to 
her port of destination, without first returning to her 
loading port, as named in the insurance, this will not 
be a wilful deviation ; Lord Mansfield stating, " If a 
storm drive a ship out of her voyage into any port, 
and, being there, she does the best she can to get to 
her port of destination, she is not obliged to return 
back to the point from whence she was driven ; but 
here the witnesses say that she tried to get back to 
St Kitts, and could not; and it is a much easier 
navigation to go directly from St Eustatia to London 
than to go back to St Kitts." — (Delany v. Stoddart, 
1 Ter. Rep., p. 22.) 

If a severe sickness occur on board during the 
voyage, so as to diminish the number of the crew 
necessary to navigate the vessel, a deviation in such 
case will be justified by necessity. — (Per Lord Eldon 
in Woolf V. Claggett, 3 Esp. 257.) 

But the policy will be annulled where wilful de- 
viation takes place, even though the loss should occur 
after the vessel has resumed the due course of her 
vogage. — (Elliott and others v. Wilson and Co., Mor. 
7096; H. of L., 2 Paton's App. Cas., p. 4n.) 
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It therefore follows, from that case, that the loss, 
when it occurs, need not be connected with the devia- 
tion. 

In that case, the ship called at Morrison's Haven 
mstead of Leith, which was the port she was aUowed 
to call at in the policy ; and although she sustained 
no damage in going in and coming out of Morrison's 
Haven, and immediately resumed the due course of 
her voyage, and was then lost, yet it was held to be 
a deviation which vacated the policy. So also in 
Marsden v. Reid, 3 East. 577, where the vessel was 
insured ^^ at and from Fisherrow to Gottenburgh, and 
back to Leith and Cockenzie." In coming home, 
Cockenzie was the first or nearest port on her return 
voyage, and she went into it in the first instance 
before coming to Leith; yet it was held that this 
was a deviation suflB.cient to vacate the policy. These 
cases go deeply into the question of deviation, and 
seem to mark out clearly the strictness with which 
this branch of the law of maritime insurance is 
viewed. They indicate generally what shall amount 
to deviation in the ordinary forms of the poUcy in a 
voyage from one port to another, with liberty to call 
at a port in the course of the voyage. 

But in many cases, questions of deviation often 
arise out of the terms of the policy itself, as where 
the policy is conceived in special terms, or where 
custom or usage interposes to import a meaning into 
the poUcy, so as to give a wider latitude to it, and 
a greater liberty in the voyage ; and the question 
then will be, whether the course taken falls fairly 
mthin the policy, or is a deviation from it. Thus, 
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in Ashley Brothers v, Pratt and others, 16 M. and W. 
471, an insurance was effected on the ship " Mars," 
at and from Liverpool to ports and places in China and 
Manilla — all or any, during the ship's stay there, for 
any purposes — and from thence to her port or ports 
of calling and discharge in the United Kingdom, 
with liberty to call and stay at all or any ports or 
places on either side of, and at the Cape of Good 
Hope. 

The ship arrived at the port of Linton, in China, 
having on board a cargo for Linton and Manilla; 
but, on arriving at Linton, in consequence of hostili- 
ties between the British and Chinese, she was ordered 
by the commander of Her Majesty's ships, along with 
all other British merchant ships, to go to Tongkoo, 
which was only a few miles from, and in sight of 
Linton. She accordingly discharged that portion of 
the cargo there which she brought for Linton. She 
then proceeded from Tongkoo to Manilla, and there 
discharged the remainder of her cargo. The captain 
took on board at Manilla a partial cargo for Tongkoo, 
and returned to that place, with the expectation of 
there meeting with a cargo for the United Kingdom, 
and when so sailing towards Tongkoo was lost. The 
underwriters objected to pay the loss, on the ground 
that there was deviation in sailing to Tongkoo the 
second time ; but it was held that the words " from 
them" in the policy did not mean from Manilla, but 
" from ports or places in China and Manilla, all or 
any," and therefore that there was no deviation. 

In like manner, it may become a question whether 
a port not named in the policy, and to which the 
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vessel has been forced to go by prevalence of fever, 
be fairly within the policy, or a deviation from the 
course of the voyage ? — (The Sea Insurance Company 
V. Gavin, 4 W. and S., App. Cas., p. 17.) Where 
the terms of the policy are sufficiently general, to go 
into such a port will not be a deviation. Thus, in 
the case of Hunter v. Leathley, 10 B. and C. 858, S. 
C. in en'or, 1 C. and J. 423, 7 Bingh. 517, a policy 
was effected on certain vessels on a voyage " at and 
from Singapore, Penang, Malacca, and Batavia, all or 
any, to the ship's port of discharge in Europe, with 
leave to touch, stay, and trade at all or any ports 
or places whatsoever and wheresoever in the East 
Indies, Persia, or elsewhere, beginning the adventure 
from the loading thereof aboard the said ships" as 
above. The ship in question took in part of her 
cargo at Batavia, then went to Sourabaya, another 
port in the East Indies not in the course of a voyage 
from Batavia to Europe, and took in other goods, 
then returned to Batavia, whence she sailed for 
Europe. It was held that going to Sourabaya was 
not a deviation under the general terms of this 
policy. 

But no undue liberty can be taken even in a 
policy in general terms. Thus a policy was effected 
on goods by the ship " Clipper," at and from Liver- 
pool, to any port or ports of loading and trade on 
the coast of Africa and African islands, and at and 
from thence to her port or ports of discharging 
in the United Kingdom ; with leave to call at all 
ports and places backwards and forwards, and 
forwards and backwards, in any order, for any pur- 
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pose, without being deemed any deviation; and with 
liberty also for the said ship, in that voyage, to pro- 
ceed and sail to, and touch and stay at any ports or 
places whatsoever, and to load, unload, reload, sell, 
barter, and exchange goods and property wheresoever 
she might call or proceed to, with any ship, boats, 
factories, and canoes, loading and unloading included ; 
particularly with liberty to tranship on board any vessel 
or craft in the same employ or otherwise, and to receive 
from them fresh cargo or cargoes without prejudice 
to the insurance. And by a memorandum under- 
written on the policy, it was specially agreed that the 
said vessel might be employed or used as a tender to any 
other vessel or ship in the same employ. 

The vessel arrived at Benin, in Africa, and stayed 
there thirteen months, during which she was employed 
in conveying goods from a vessel in the same employ, 
at the mouth of the river to Camaroones, and put- 
ting them on board another vessel or ship in the 
same employ. She then departed from the coast of 
Africa on her homeward voyage, and was lost. The 
court held that her voyage to the Camaroones was 
a deviation, and her carrying cargo from Benin to 
the Camaroones was not an act of tendering within 
the meaning of the policy. Rule refused. — (Hamil- 
ton V. Sheddon, 3 Mee. and Wei. 49.) 

If it appear, on the other hand, that the sailing to 
any port out of the due course of the voyage, is ren- 
dered necessary, or for the purpose of procuring a 
homeward cargo, and the terms of the policy are not 
absolutely restrictive, this will not void the policy. — 
(Raine v. Bell, 9 East. 195 ; Cormack v. Gladstone, 
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11 East. 347 ; Laroche v. Oswin, 12 East. 131 ; The 
Sea Insurance Company v, Gavin and others, 4 W. 
and S. App. Cases, p. 17.) 

Deviation may apply to the time as well as to the 
track or course of the voyage. The voyage must be 
completed within the given time that a vessel is com- 
monly understood to take in performing that voyage. 
If she be a considerable time beyond that period, 
that will be a deviation. — (Laroche v. Oswin, 12 
East. 131; Langhom v. AUnutt, 4 Taunt. 511.) 
Delay in commencing the voyage, or delay in the 
course of it, will be deviation. — (Hartley v. Buggin, 
3 Douglas, 39 (Lord Mansfield's opinion) ; Park on 
Ins. 652, 8th ed. ; Campbell v. Russell, 3 Paton's 
App. Cas. 340 ; Henderson and Sellar v. Allan, 5 
Paton's App. Cas. 736.) Delay at a port of call in 
the course of the voyage insured will be deviation. — 
(Williams v. Shee, 3 Camp. 469.) 

In policies with the clause, " at and from a port," 
any unreasonable delay at the port in commencing 
the voyage will be deviation. — (Palmer v, Marshall, 
8 Bingh. 79 and 317.) 

Deviation, when it takes place, does not wholly 
annul the policy. If a loss occurs before the point of 
deviation be reached, the underwriters will be liable 
for this partial loss that has occurred prior to reach- 
ing that point. — (Hare v. Travis, 7 B. and Cr. 15 j 
Arnould, 395.) 

ALTERATION OF THE VOYAGE. 

There* seems to be a distinction between change 
or alteration of the voyage and deviation from the 
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due course of it. C. Kent laid it down, " A deviation 
is not a change of the voyage." Change of the voyage 
occurs not only when the original place of destination 
is changed for another place, but also where the risk 
itself is altered by some emerging circumstances, 
which affect the risk. — (Tennant v. Henderson, etc., 
1 Dow, 334.) Thus, also, where a vessel was insured 
to Sweden with a Privy Council license, and the 
vessel sailed, and being mistaken for a Dane, and 
captured and brought into Leith by a British cruiser, 
she was detained several months, and then released, 
and allowed to proceed on her voyage. In the inter- 
val Sweden had declared war against Great Britain, 
and the vessel was again taken by the enemy. The 
question was, whether the voyage insured was con- 
tinued, or whether there was an entire alteration of 
the risk by the declaration of war in the interval. 
The Court of Session held that the underwriters 
were not liable, the declaration of war in the interval 
having operated an entire change of the risk. — (Max- 
well and others v. Brown, 14 May 1822., Fac. Coll. 
583.) 

The same result will ensue where the ship is in- 
sured for a particular port, and she sails for another. 
Thus, where a vessel was insured " at and from Mary- 
land to Cadiz," but she actually cleared out from her 
loading port, and sailed from Maryland to Falmouth, 
— ^this was held to be a total change of the voyage in- 
sured ; and though the vessel be taken or lost before 
she reaches the dividing point, yet the policy will be 
vacated. — (Wooldridge v, Boydell, 1 Dougf. 16.) 

If, however, the vessel is forced to change her 
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voyage, either to avoid the enemy or other peril of 
the sea, the underwriters will not be discharged. — 
(Emerigon, vol. ii., chap, xiii., § 14; Dunlop v. 
Allan, Mor. Diet., p. 7097.) 

Mere intention to change will not be enough; 
there must be an actual change of the voyage, in order 
to annul the policy. — (Wooldridge v. Boydell, 1 Doug., 
p. 16.) Where a policy was effected for a voyage 
from Virginia to Rotterdam, with liberty to call at a 
port in England, this liberty to call will only entitle 
to call at a port in England that may be within the 
due course of the voyage to Rotterdam, and not at 
any port in England out of that course ; and a vessel 
having sailed from Virginia direct for Hull, which 
was not in the due course of the voyage, it was held 
that there was an entire change of the voyage. — 
(Robertson and Co. v. Laird, 3 Paton's App. Cases 
443.) 

In a later case the voyage insured was '' at and 
from Antigua to England, with liberty to touch at 
all or any of the West India Islands, Jamaica in- 
cluded ; " it was held that the vessel might touch at 
any of the West India Islands, although not in the 
direct course of the voyage from Antigua to England, 
without its being (under the liberty given in this 
policy) an alteration of the voyage. — (Metcalfe v. 
Parry (1814), 4 Camp. 123.) 

Sometimes the risk is altered by alteration of the 
policy itself. Thus, if a vessel be insured from the 
Bay of Honduras to Bristol, but the policy is after- 
wards altered, without notice to the underwriters, 

from Honduras " to London," instead of Bristol, the 

I 
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policy will be void. — (Buchannan v, Hunter-Blair, 
Mor., p. 7083.) 

The policy may be altered with the concurrence 
of the underwriters, and attention to certain requisites. 
But if the insurance is altered in the subject-matter 
insured, — as, for example, from " ship and outfit" to 
'^ ship and goods," — after the risk has commenced, 
without getting the policy re-stamped, it will not 
only be void, but vitiated. — (French and otbers v. 
Patten, 1 Camp. 72 ; Hill v. Patten, 8 East. 373.) 
But the policy will not be vitiated by less important 
alterations, made without the consent of the under- 
writers. — (Clapham v. Cologan, 3 Camp. 382.) Even 
the time of sailing may be altered, pending the risk, 
with the concurrence of the underwriters. — (Ridsdale 
V. Shedden, 4 Camp. 107.) 

It follows, from what has been stated to be the law 
in reference to deviation, that the voyage insured must 
be distinctly set forth in the policy, and described so 
as to set forth its commencing and its terminating 
point, — ^the terminus a quo^ and the terminus ad quern; 
and this is of importance, because the loss, in order 
to be a loss under the policy, must occur within these 
two points of place and time. The port the ship saib 
from, the port of call, and port of destination, must 
therefore appear on the face of the policy. If there 
be any failure in the accurate description of the 
voyage, the policy will be vitiated ; but not if the 
description can fairly be taken to comprehend a loss 
happening where the loss has actually occurred. — 
(Uhde V. Watters, 3 Camp. 15 ; Moxon v. Atkins, 3 
Camp. 200 ; The Sea Insurance Company v. Gavin 
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and others^ 18 Feb. 1830, 4 W. and S. App., p. 17.) 
And if the port of destination be left blank, the 
policy wiU be void, — (MoUoy, B. 2d, chap. 7, § 14.) 

FiEE. — The same principles apply to an altera- 
tion or change in the structure of a building insured 
against fire. If this is done without notice to, or con- 
sent of, the in^rance company, and the alteration 
really increases the risk, the policy will be void (Glen 
V. Lewis, 8 Wei., H. and G. 607; Baxendale and 
others v. Harvey, 4 Hur* and Nor., Exch. Rep. 445) ; 
but if it does not increase the risk, the pdicy will not 
be vitiated. — (Stokes v. Cox, as reversed in the Exch. 
Court, 1 HurL and Nor. 533 ; Pim v. Reid, 6 M. 
and G. 1 ; SiUem v. Thornton, 3 E. and B. 86«-887 ; 
Barrett v, Jenny, 3 Wei. H. and G., Exch. Rep. 535.) 



CHAPTER XI L 

OI^EN AND VALtJED POLICIES. 

There are valued policies and open policies ; and the 
dijBFereuce between them, when a loss occurs, is im- 
portant. In the valued policy, the interest insured is 
fixed at a precise sum ; whereas in an open policy 
the subject insured is not valued, or its value is left! 
blank. The blank not being filled up in the policy, 
leaves it open to the insured to claim the real value, 
whatever it may be proved to be. In the valued 
policy, the blank is filled up with a particular sum ; 
the eflfect of that being to give a right to the insured 
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to claim that sum, in the case of a constructive total 
loss without any proof of the value, and whether 
the sum may cover the loss, or fall short, or exceed 
the value of it. — (Smith and others v. Fleming and 
Co., 20 Nov. 1849, S. and D. 138 ; M^Nair v. Coulter, 
Mor. 7106, H. of L., 2 Paton's App. Cas. 297 ; WUson 
V. Wordie and others, Mor., p. 7107; Young and 
others v, Deas, Mor. Diet. 7115; Marsh, p. 295.) 

If, therefore, a ship be insured by a valued policy 
at L.6000, though afterwards she become, and happen 
to be at the time of the loss, not worth that sum, 
from deterioration ; yet the insured is entitled to the 
L.6000, in the case of a constructive total loss. — 
(Shawe V. Felton, 2 East. 109; Lewis v. Bucker, 2 
Burr. 1167.) In like maimer, if it turns out that the 
value of the vessel was L.8900, the insured will not 
be entitled to recover more than the L.6000; but if 
the loss is merely partial in its nature, — ^keeping in 
view the principle, which is the fundamental basis of 
all insurance, that it is a contract of indemnity for 
actual loss only, — ^the insured is only entitled to the 
value of that partial loss, whatever it may be proved 
to be (Forbes v. Aspinall, 13 East. 323 ; Forbes v. 
Cowie, 1 Camp. 520) ; and there is no difference 
between a valued and open policy in estimating a 
partial loss, when the loss is simply of that nature ; 
for in that case, inquiry must be made into the true 
amount of the loss. In a partial loss, all that the 
insured is entitled to, by an open policy, is the real 
value of that loss, and no more. In like manner, in 
the valued policy, the insured is entitled to recover 
only a partial loss, if the loss is actually partial ; it 
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is only where the loss is a constructive total loss that 
he is entitled to the sum in the valued policy, with- 
out any proof of value. 

To illustrate this still further : Supposing freight 
to be insured by a valued policy, and the ship is lost 
when she has just got about one-seventh of her cargo 
on board, by being driven from her moorings at the 
loading port, and wrecked, this would entitle the in- 
sured to claim the whole freight as if it had actually 
been earned, by the cargo being brought home and 
safely delivered at its port of destination. — (Rhand 
V. Robb and others, Mor. App. Ins., No. 8; Mont- 
gomery V. Egginton, 3 Term. Rep. 362 ; Thomson r. 
Taylor, 6 Term. Rep. 478.) 

But, in such cases, it must appear that a complete 
cargo was ready, either on the quay or otherwise, to 
ship on board ; for, where the vessel arrives at her 
loading port and cannot obtain a complete cargo, and 
there is no charter-party or agreement to provide one, 
and the ship has to seek a cargo, if she sail with all 
she can get, although it is not more than the tenth 
portion of a cargo, and is wrecked, yet the freight of 
that portion of the cargo is all that the insured can 
recover in a valued policy. — (Forbes v. Aspinall, 13 
East. 323 ; Patrick v. Eames, 4 Camp. 441 ; Forbes 
V. Cowie, 1 Camp. 520.) The result would be the 
same in the insurance of goods in a valued policy. — 
(Forbes v. AspmaU, 13 East. 323.) 

On the other hand, in the case of an open policy, 
the insured would only be entitled to recover the 
partial loss, after proving what that partial loss 
actually amounted to. 
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This mode of estimating the loss, both in a valued 
and an open policy, keeps the transaction strictly 
within the principle of indemnity, which is the funda- 
mental principle in all insurances. To carry it 
beyond this, would offer temptations, and make it the 
interest of the insured to suffer loss. It would con- 
vert the contract of insurance into a wagering or 
gaming transaction. — (Forbes v. Aspinall, 13 East. 
323.) 

Three things, therefore, require to be kept in view : 
1^^, In a valued policy, it is only where there is a 
constructive total loss that the valued sum in the 
policy is claimable from the insurance company ; 2rf, 
That where there is only a partial loss in a valued 
policy, that partial loss is all that can be recovered ; 
and 3(/, That in this respect there is no difference, in 
the case of a partial loss, in the mode of estimating 
that partial loss, between a valued policy and an open 
one. 



CHAPTER XIII. 



LOSS. 



We now come to explain the various kinds of losses 
which appear to assume a variety of forms. There is, 
1^ An absolute total loss ; 2(i, A consequential loss, 
which in our courts meets with no favour, except 
in marine insurance ; 3rf, A constructive total loss ; 
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Uhj General average loss ; 5th^ Particular average ; 
and &thj Partial loss. 

1. ABSOLUTE TOTAL LOSS. 

On the subject of an absolute total loss it is unne- 
cessary to enlarge, or offer much in explanation. An 
absolute total loss must not be confounded with a 
constructive total loss, from which it is totally distinct 
in its nature, consequences, and character. Nor does 
an absolute total loss always suppose an utter annihi- 
lation of the subject insured, although it frequently 
occurs in that form; as, for example, where the 
vessel is simk, or destroyed by fire, or is captured by 
the enemy, or is driven on the rocks and goes to 
pieces. It is still an absolute total loss where the 
subject in part exists, though no longer the same. 
The hull of the ship may remain, yet so damaged as 
to be a mere collection of timbers ; and the cargo 
may be so damaged by sea water, in the course of the 
voyage, as that it cannot be safely reshipped in the 
same or another vessel. In all these cases there is 
an absolute total loss. For example, if cargo is in- 
sured of a perishable nature, and receives sea damage 
in the course of the voyage, so that, before the termi- 
nation of it, it would in reality no longer exist ; or if 
the goods, though not of a perishable nature, are in 
the hands of strangers, and not under the control of 
the assured ; or cannot be brought by means of an- 
other vessel to the final port of destination; — in all 
these cases it is an absolute total loss. — {Per Lord 
Abinger in Roux v, Salvador, 3 Bingh. N. C. 266.) 
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2. CONSEQUENTIAL LOSS. 

The loss, when it occurs, in all insurances must be 
a loss within the policy ; but in fire insurance this 
does not comprehend, as in the law of Prance, Damni 
et interesse propter rem ipsam non haJbiiam^ or incidental 
or consequential loss ; while, in marine insurance, the 
underwriters are liable for consequential loss. This 
latter will be immediately adverted to. 

But, in a fire policy, the law of England and Scot- 
land is quite fixed against allowing any claim for con- 
sequential loss, or incidental damage. Thus, when 
premises insured are burned down, although the in- 
sured incurs the loss of his place of business, and 
must rent or hire other premises until those burned 
down are repaired or restored, yet he cannot claim 
from the underwriters compensation for the loss of 
the occupancy, or for the rent he pays for occupying 
other premises. — (Wright v. Pole, 2 June 1834, 1 Aid. 
and Ell. 621 ; Menzies v. North British Insurance 
Company, 13 Feb. 1847, S. and D., p. 694.) In 
these two cases, it does not appear that the policy 
contained any express clause to cover loss of that de- 
scription, or loss arising from want of occupancy of 
the premises. 

When premises are burned down by accidental 
fire, the tenant and the landlord must each bear his 
own loss, according to the law of Scotland, — each 
being deemed a domirms to the extent of his interest 
in the subject. — (Hunter on Landlord and Tenant, 
vol. ii. (last edit.), pp. 244, 246 ; Bayne v. Walker, 
3 Dow 253.) The tenant loses his occupancy, and 
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must rent other premises. The landlord loses his pro- 
perty, and along with it the rent. If, therefore, the 
tenant wish to cover this species of loss, namely, 
occupancy, he must insure by an express clause in 
the policy to cover that species of loss. — (Ellis on Ins. 
13 ; Menzies v. The North Britsh Insurance Company, 
13 Feb. 1847, S. and D., p. 694.) 

Sometimes insurance is made an express stipula- 
tion of the lease between landlord and tenant, the 
burden being laid on the tenant ; and, in such case, 
where the tenant has complied with the provisions 
of the lease, and has insured the subject, on a loss 
occurring, both have an interest, each according to 
his interest in the subject. — (2 Hunter on Landlord 
and Tenant (last edit.), 248.) 

In England, where the landlord insures the pre- 
mises which he has let to a tenant, it seems that 
he is not bound to rebuild with the sum obtained 
from the insurance company, if the premises have 
been burned down by accidental fire ; while, on the 
other hand, it is no bar to his claim for rent against 
the tenant, that the premises have been turned down 
by such an accident. — (Leeds v, Cheetham, Sim 146 ; 
Loflft V. Dennis, 5 Jur. N. S. L. T. (1859), vol. xxxii., 
p. 273.) 

In marine insurance, a consequential loss arises 
in various ways. If a mast falls and breaks or 
damages deck cargo; or, if one part of a cargo be 
lost or damaged, caused by another portion of the 
cargo stowed along with it in the hold, — as, for 
example, by the putrefaction of hides communicating 
a nauseous flavour to tobacco, — the underwriters will 
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be liable for the loss thus occasioned. — r (Montoy a v. 
London Assurance Company, 6 Wei. H. and G., Exch. 
Rep. 451.) So, if dry goods are damaged by the 
bursting of bottles of oil, or other liquids, such as 
tar, vitriol, spirits, turpentine, this will entail a conse- 
quential loss, in which the imderwriters will be liable. 

8. CONSTRUCTIVE TOTAL LOSS. 

It is necessary to mark the circumstances in which 
the insured is entitled to claim as for a constructive 
total loss, and to distinguish it trom an absolute total 
loss. It is a constructive total loss where the ship is 
so damaged as that she cannot be repaired, except 
at a cost which would exceed her value after she is 
so repaired. — (Stewart and others v. The Greenock 
Marine Insurance Company, 14 Jan. 1844, S. and D. 
359 ; Allen v. Sugrue, 8 B. and C. 561 ; Somes v. 
Sugrue, 4 C. and P. 276; Moimt v. Harrison, 4 
Bingh. 388; PhiUips v. Naime, 4 C. and B., 343; 
Manning v. Irving, 1 C. B. Rep. 168, afl&rmed, 1 H. 
of L., 287.) Or the cargo, if of a perishable nature, 
may be damaged on the voyage, and if not sold at the 
nearest port, might perish ; or, in consequence of dis- 
aster to the ship, the voyage and the market for the 
goods are lost ; in all which cases, the (Owners of the 
cargo will be entitled to claim as for a constructive 
total loss. 

But it must clearly appear that the cost of repair, 
in point of fact, exceeds the value of the vessel after 
the repair is executed. Where a vessel was repaired 
at a cost of L.1978, 4s. 9d., and then proceeded on her 
voyage, and was afterwards sold for L.3381, 17s. lOd., 
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it was held that there was no right to abandon for a 
total loss. — (M^Corkell and Co. v. Murison, 15 July 
1847, S. and D. 1491.) 

But, on the other hand, where the cost of repair 
manifestly exceeds the value of the vessel after she is 
so repaired, a claim for a total loss will arise. Thus, 
an insurance was effected on freight jfrom Pemambuco 
to Liverpool, and the ship, on leaving the harbour of 
Pemambuco, struck on a rock, and was obHged to re- 
turn for repair. The repairs cost L.7132, 3s. 8d., 
including the charges of re-landing and re-loading the 
cargo ; and to pay these, the captain had to raise funds 
on bond of bottomry over ship, freight, and cargo. 
The ship afterwards sailed for Liverpool and arrived 
there, whereupon the insured abandoned as for a total 
loss. The bottomry bond-holders took possession, 
and sold the ship for L.1675, of which, with the 
freight, they received payment ][>ro tanto of their 
debt. It was held that this was a total loss. — (Ben- 
son V. Chapman (1843), 6 Man. and Gr. 792.) So 
in Read v. Bonham, 6 J. B. Moore 397, 3 Bro. and 
B. 147 ; Robertson v, Clarke, 1 Bingh. 445. 

Where a ship is captured and is afterwards re- 
stored in a damaged condition, yet not to such an 
extent as to entitle the insured to abandon as for a 
constructive total loss, the mere loss of the voyage 
wiU not, in some cases of this class, entitle the insured 
to abandon. — (Palkner v. Ritchie, 2 Man. and Selw. 
290 ; per C. J. Tenterden in Doyle v. Dallas, 1 Mood 
and Rob. 55 ; Brown v. Smith, 1 Dow, P. C. 349.) 

If, however, in the case of capture, the insured 
has been for some time deprived (during the period of 
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the risk) of his vessel, he will be entitled to claim as 
for a constructive total loss. — (Thomely v. Hebson, 
2 B. and Aid. 513.) 

Where the vessel is reduced to such a condition 
by the perils insured against, in the course of the 
voyage, that she cannot be repaired, or, if repairable, 
these repairs cannot be effected in the place where 
the injury has occurred, or the captain has no funds 
to repair her, and cannot get them on a bottomry 
bond, it will be a constructive total loss. — {Per C. J. 
Tindal in Somes v. Sugrue, 4 C. and P. 283 ; Read 
V. Bonham, 3 Bro. and Bing. 147.) 

At same time the rule of constructive total loss in 
reference to cargo receives this important qualification, 
that where the policy is conceived in terms " fi:ee fi:om 
particular average loss," no damage which amounts 
only to a partial damage will entitle the insured to 
claim for a total loss ; e.g.^ if there be a partial damage 
of some bales of cotton, with others not damaged, or 
where some bales are partially damaged, but not to 
such an extent as to make the whole contents use- 
less. There must, therefore, in that case, be a da- 
mage which amounts to a part annihilation of the 
distinctive and physical character of the goods, in 
order to entitle to claim for a constructive total loss. 
— (Amould, vol. ii., p. 855.) 

Where the object of the voyage insured is totally 
lost or defeated, and not worth further pursuing, that 
will be sufficient to entitle the insured to abandon as 
for a total loss. Thus, where a voyage was totally 
defeated by the mutiny and piracy of the crew, and 
the vessel taken possession of by them, and stript so 
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that nothing but the hull and rigging remained — the 
cargo having been sold by the Government authorities 
for behoof of aU parties, — it was held that this was a 
constructive total loss, entitUng the assured to aban- 
don, although the vessel itself had not sustained 
much injury. This proceeded on the principle, that 
as she was taken away out of her course to Barbadoes, 
and handed over to the Government, and the cargo 
sold, the intention to trade on the African coast, which 
was the object of the voyage, was thereby totally 
defeated. — (Brown t?. Smith and others, 1 Dow 349.) 
After that, the voyage was not worth pursuing. — 
(Marsh, on Ins.) 

In like manner, if the vessel is damaged in the 
course of her voyage by the perils insured against, 
and the captain, on reaching the nearest port, in the 
exercise of a wise discretion and sound judgment, 
deems it prudent for the interest of aU concerned to 
sell the ship or cargo, this will entitle the owners to 
claim for a constructive total loss, where that step 
has been wisely and prudently resorted to. But, if 
the cargo might have been forwarded, the owners of 
the ship will be liable to the owners of the cargo. — 
(Cannan v. Meabum, 1 Bingh. 243, 8 Moore 127; 
Doyle t?. Dallas, 1 Mood and Rob. 48; Morris v. 
Robinson, 3 B. and Cr. 196; Milles v. Fletcher, 1 
Doug. 231.) 

Again, if the voyage contemplated is lost, or not 
worth pursuing, by an accident to the ship after en- 
tering on the risk, where ship, cargo, and freight are 
insured, that will entitle the insured to abandon as 
for a total loss. Thus, a Dutch vessel laden with 
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sugar, insured from Tortola to London; but on leaving 
Tortola received damage in a gale, and she was obliged 
to return to repair, and thus lost convoy with which 
she was to sail. She was surveyed, and condemned as 
unfit to proceed on the voyage. No other ship could 
be had at Tortola to take her cargo, and she could 
not be repaired there or at St Thomas. The owners 
abandoned as for a constructive total loss. It was 
held that, although there was no damage to the 
cargo, this was a total loss ; Lord Mansfield stating 
that " if the voyage in contemplation is lost, or is 
not worth pursuing, this is a total loss." 
''Here the vessel is condemned as totally unfit to 
proceed ; and there is no ship to be had. Must the 
insured wait ? There is no pretence that ships enough 
to take the cargo could have been had ; " and, there- 
fore, he held that the underwriters were liable for a 
total loss. — (Manning v. Newnham, 2 Camp. 623 
[note.]) 

In another case, the cargo insured was wheat. 
The vessel was weighing anchor to proceed on her 
voyage, when she was run foul of by another vessel, 
and had her bowsprit carried away, and her hull 
otherwise damaged. She was in consequence obliged 
to go into Dover ; and in entering that harbour, she 
received further damage by striking on the bar. She 
was surveyed, and the report bore that she was quite 
unfit to continue the voyage. The cargo was con- 
siderably injured from the water getting into her hold. 
The insured claimed for a total loss ; but Lord Ellen- 
borough laid it down: "I accede to tha* case 
(Newnham's) ; and if it shall be proved that the 
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voyage here was not worth pursuing, and there were 
no means of pursuing it, I think this must be consi- 
dered a total loss, and not an average loss." — (Wilson 
V. The Royal Exchange Ass. Company, 2 Camp. 
622.) 

But the report proceeds to explain, that " al- 
though the ship insured was so much shattered as to 
be unable to continue the voyage, yet there was a 
brig lying in Dover harbour at the time, in which the 
wheat might have, been sent to Lisbon;" and his 
Lordship, on this and another ground, decided that 
the action could not be maintained as for a total loss 
by defeat of the voyage. 

Li regard to this class of cases, therefore, three 
things appear to be fixed : 

1st. That a claim for constructive total loss from 
the voyage being defeated by accident to the ship or 
cargo will not be sustained where the cargo might 
have been transferred to another vessel, then ready, 
and at command in port, to proceed on the voyage. 
— (Underwood v. Robertson, 4 Camp. 138 ; Thompson 
V. Royal Exchange Assurance Company, 16 East. 
214 f Anderson v. Royal Exchange Assurance Com- 
pany, 7 East. 38.) 

2rf. That, no claim for a total loss, but only for a 
partial loss^ can be made, where the cargo is not of a 
perishable nature, and there is only a loss of the 
season, and not of the voyage. — (Anderson v. Wallis, 
3. Caoq). 440 ; Case v. Davidson, as aflfirmed in Ex- 
chequer, 2 Bro. and Bing. 379 ; Himt v. The Royal 
Exchange Assurance, 5 M. and S. p. 47.) 

3c?. It seems to be doubted by one authority 
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whether the insured can abandon and claim for a 
constructive total loss in consequence of the voyage 
being defeated, where the ship is alone insured, but 
is prevented by accident from carrying the cargo. 
The insurance is on the ship for the voyage. The 
object of all such voyages is to earn freight by carry- 
ing the cargo. If, therefore, the ship is disabled for 
carrying her cargo, after entering on the risk, the 
voyage would seem to be lost, because she has been 
prevented by the accidents insured against from earn- 
ing freight. The owners of the vessel may not be 
entitled to recover the value of the freight unless that 
also has been insured ; but they are entitled to aban- 
don as for a constructive total loss, as regards their 
ship, if, in point of fact, she has sustained damage to 
that extent. The right to abandon, therefore, where 
the voyage is defeated, would seem not to be confined 
to an insurance on freight and cargo. Thus, in the 
case of Thompson t?. Bisset, 24 Feb. 1823, 3 Mur. 
294, which was an insurance on the ship " Aid" and 
her materials from Riga to Londonderry. While on 
the voyage assured, she anchored in the North Har- 
bour of Scalpa, and was so damaged in coming out 
of that harbour as to be unable to proceed with the 
cargo on the voyage insured. The question was, 
whether, where the ship is alone insured, there could 
be abandonment as for a constructive total loss of 
the voyage. The case came to be disposed of by the 
Lord Chief Commissioner Adam, who thus laid it 
down : '' I consider the law of insurance to be the 
same in England and Scotland, and therefore I cite 
English cases. In Cazalet and others t?. St Barbe, 



CONSTRUCTIVE TOTAL LOSS. 146 

the principle upon which the present case turns is 
laid down, though the facts differ. In that case Mr 
Justice Buller lays it down, ' that the insurance is 
on the ship for the voyage ;' if, therefore, the ship or 
voyage is lost, I hold it is a case for abandonment." 
Mr Amould refers to one case, Amery v. Rodgers, 

1 Esp. 208, where both ship and cargo were insured 
and valued separately in the same policy ; but no 
cargo was loaded on board, and the risk was on the 
ship only. It was held that the insured was entitled 
to abandon and claim as for a constructive total loss. 

But the difl&culty in such cases, where the voyage 
is defeated, lies where Professor Bell has placed it, — 
namely, where the ship is safe, but is prevented from 
sailing on the voyage insured, for example, by embargo 
or blockade. Mr Bell's doctrine in such a case (1 Com. 
p. 610, last ed.) is, "that there is no place, or at 
least scarcely any place, for abandonment." This 
doctrine of coxirse assumes that the insurance is on 
the ship alone. Where there is an insurance on the 
freight also, or on the cargo, in either of those cases 
there is a right to abandon as for a constructive 
total loss in the case put by Mr Bell. Thus it has 
been held, where the ship and cargo were erroneously 
condemned on suspicion of being engaged in the slave 
trade, that the insured were entitled to claim for a 
constructive total loss. — (Lozano v. Jansen, 5 Jur. 
N. S. 1401.) 

So also, where, by capture, detention, or arrest of 

m 

the vessel, there is entailed a loss of the voyage, and 
of a market for the ship's cargo. — (Case v. Davidson, 

2 Bro. andBing. 379; Milles r. Fletcher, 1 Dougl. 231.) 

K 
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So also, where three vessels intended to go oh 
fishing voyages, " at and from L'Orient," and were, 
when all ready for sea, arrested at that port, by an 
embargo laid upon all vessels, the insured aban- 
doned and claimed for a total loss. In answer to 
this claim, it was contended that this was not an 
embargo or arrest by a prince at war with this coun- 
try ; and that, at any rate, though it were otherwise, 
yet, on the analogy of the law which obtained at 
Hamburgh, Bilboa, and Stockholm, where the law is, 
that where a voyage is stopped by an embargo at the 
loading port, the policy is held to be annulled with a 
return of premium, the insured was not entitled to 
recover; but it was held that the insured was en- 
titled to claim as for a total loss — ^the policy specially 
insuring against arrest or detainment by princes. — 
(Rotch V. Edie, 6 Ter. Rep. 413.) 

The mere existence of the ship in whole will not 
exclude a claim for a constructive total loss, if, after 
entering on the risk insured against, she becomes so 
leaky as to compel the crew to abandon her, although 
she is picked up and brought into port, but so da- 
maged as to entitle the insured to abandon as for a 
constructive total loss. — (Holdsworth v. Wise, 7 B. 
and C. 794 ; 3 Ross L. C.) 

But it is necessary to mark the various circum- 
stances which characterize and distinguish a construc- 
tive total 'loss from a partial one. Thus, where the 
vessel insured had on^ her homeward voyage come 
into collision with an iceberg when there was a strong 
breeze and thick fog, and was so damaged as to be with 
difficulty brought home to port. On arrival there. 
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she took the ground, and was further injured. When 
taken into dock, the surveyor reported that she was 
in a wrecked condition, and could not be repaired 
except at a cost exceeding what the value of the 
wreck would justify. It was held that the insured 
were entitled to abandon as for a constructive total 
loss. — (Stewart v. The Greenock Marine Insurance 
Company, 11 January 1844, S. and D., p. 359.) 

Where the ship is so much damaged " as not to 
be worth repairing, or, in other words, although the 
materials of the ship itself remained, the ship did 
not," that will constitute a constructive total loss. 
— (Per Lord Chief Justice Tenterden in Allen v. 
Sugrue, 8 Bar. and Cres. 561. Vide also Cam- 
bridge V. Anderton, 4 D. and R. 203 ; 2 B. and 
C. 691, as approved of in Roux v. Salvador, 4 Scott, 

p. 1.) 

If an insurance be effected on the ship for a spe- 
cific voyage, this will be an insurance on both ship 
and voyage ; and therefore, where the voyage is com- 
pleted, but the ship returns in a disabled state, or 
where the voyage itself is lost, but the ship returns 
to the owners in such a condition as to be only worth 
being taken to pieces, this will be a constructive 
total loss. — (Per Lord Mansfield in the case of Rox- 
burgh, Mich. Term, 23 Geo. III. ; Hussey v. Hewitt, 
Beawes, Lex Mercatoria, 4th edn., 298 ; Arnold v, 
Godwin, Beawes, Lex Mercatoria, 4th edn., 311.)^ 

^ The same rule holds in France. If a ship insured arrives at her 
port, and is found unfit for any future voyage, and not worth repairing, 
it is considered as a constructive total loss. — (2 Emerigon 181-591. 
Also 2 Yalin 115.) 
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In some cases, however, even where the risk is 
taken expressly " against a total loss only," this will 
entitle the insured, where the insurance is upon 
goods and cargo, described to consist of separate 
packages and of diflferent species, to recover a partial 
loss of the separate packages ; that is, if part of the 
cargo in separate packages is lost, the insured will be 
entitled, under the terms of such a policy, to recover 
the loss of these packages as a total loss of them. — 
(Wilkinson t?. Hyde, 3 Scott, C. B. 30 ; Duff v. 
Mackenzie, 3 Scott 16.) 

But the general rule in the insurance of cargOy as 
has already been adverted to, is, that to entitle the 
insured to claim a constructive total loss in the case 
where there is a partial loss only, there must be an 
annihilation of the physical and distinctive character of 
the goods, or part of them, so that they are no longer 
the same. Thus, in an insurance of goods, 21 bales of 
silk, of 44 bales, were damaged, but no one bale so 
entirely damaged as to be wholly useless, and the whole 
was brought to the port of destination in bulk ; it was 
held that this was a partial and not a constructive total 
loss. — (Navone v. Haddon, 9 C. B. Rep. 30. Vide 
also, 2 Amould, p. 855, and cases there cited. Vide 
also Rosetto v. Gumey, 11 C. B. Rep., p. 176.) 

4. GENERAL AVERAGE LOSS. 

General average^ is a loss necessitated by the 
perils of the sea, whereby part of the cargo or ship, or 
the ship's tackling, masts, rigging, anchors, or cables, 

^ As to the origin and similarity of the word average in all languages, 
vide Hopkins on Average, p. 2. 
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are sacrificed for the general benefit, either by throwing 
overboard part of the cargo to lighten the ship, or 
by cutting away masts, etc., to ease the ship when in 
danger. Goods thrown overboard for the general 
safety must be done deliberately, and after the master 
has consulted the ship's crew, and obtained their 
sanction. Things thrown overboard are said to be 
jettisoned; and for the loss so occasioned, all in- 
terested in the voyage must contribute. — (Birkley 
V. Pesgrave, 1 East. 220 ; Job v. Langton, 6 El. and 
Bl. 779.) 

But there is no contribution for general average 
where part of the cargo has been sold to raise money 
to repair damage during the voyage. — (Hallet v. 
Wigram, 9 Man. and Scott's C. B. Rep. 580.) 

The extraordinary sacrifices or expenses made 
and incurred for the general benefit, are borne pro- 
portionally by all concerned (Covington v. Roberts, 
2 Bos. and Pull., N. C. 379) ; and in general average 
it is the cargo, ship, and freight, that are the subjects 
of contribution. As to the cargo, thai which is stowed 
on deck, if saved, as well as that which is thrown 
overboard, or jettisoned, must contribute.^ But in 
the general case, that which is thrown overboard 
must be stowed in the hold under the deck. For 
goods on deck, if thrown overboard, there is no con- 
tribution, unless there be a custom or usage of so 
carrying cargo on deck, — as, for example, on board 
steamers, etc. — (Milward v. Hibbert, 3 Ad. -and Ell., 
p. 120.) 

The ship contributes, deducting stores, provisions, 

' Stevens on General Average, p. 18 et 62. 
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and tear and wear ; and freight contributes, deduct- 
ing seamen's wages, and petty average. — (Stevens, p. 
64.) 

When, therefore, the policy contains the memo- 
randum or warranty clause, exempting the under- 
writers from partial loss, unless it be general, or the 
ship be stranded, the meaning of that is, that how- 
ever small the loss may be, yet if it be of the nature 
of general average, the underwriters will be liable.* 
Whatever sum, therefore, the insured is obliged to 
contribute under this head, is a loss recoverable from 
them. 

According to the interpretation put upon the me- 
morandum or warranty clause in policies of insurance, 
the underwriters will not be liable for partial loss to 
them by sea damage ; but it does not exempt them 
from partial loss, however small, if that loss be of the 
nature of general average, or if the ship be stranded. 
It must, however, be a loss of the nature of general 
average. A sum paid for salvage will not be a general 
average loss in all cases. Thus, a ship insured was 

^ At the recent meeting or congress of the Association for the Pro- 
motion of Social Science, held in Glasgow, the subject of a universal or 
international general average was discussed ; the object being, to have 
a uniform general average throughout the world. At present, among 
nations there exist different laws and customs, not only as to what shall 
be comprehended under general average, but as to the charge. The 
present rule is, that the general average must be struck according to the 
law and custom of the country in which it is adjusted ; that is, if an 
English vessel on her voyage out or home is obliged to go into a foreign 
port to repair such damage, the average loss is adjusted according to the 
rules of that port, although what is general average in that country may 
not be general average in another. {Vide Appendix.) The discussion 
of this matter originated with the Underwriters' Association in Liver- 
pool. 
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wrecked, but part of the cargo was saved and delivered 
to the owners of cargo on payment of salvage. The 
owners of the ship then claimed freight j)ro rata itinerisj 
which was not disputed ; but the owners of cargo 
claimed to deduct therefrom a proportion of the sal- 
vage paid by them, contending that, as the salvage 
was also beneficial to the shipowners, they ought to 
pay a proportion of that salvage. It was held that 
the salvage was only beneficial to the particular in- 
terest saved, namely, the cargo ; and therefore that 
the shipowners were not liable to pay a proportion of 
the salvage. — (Lutwich v. Gray, Mor. Diet. 7109.) 

So also, as to stranding^ it must be established that 
the ship has been really stranded. Thus, where a 
vessel, in the course of her voyage, strikes on a rock, 
but is immediately got off, and proceeds on her 
voyage, and arrives at her port of destination without 
considerable damage to ship and cargo, yet both to 
some extent damaged, this will not entitle the insured 
to an average loss ; this not being held a stranding 
within the meaning of the memorandum clause. — 
(Craig and Hislop v. Spence and others, 16 Jan. 
1794, Mor. 7109; Harman v. Vaux, 3 Camp. 429; 
M'Dougle V. Royal Exchange Assurance Company, 
4 Camp. 283 ; Ralli v. Janson, 6 El. and Bl. 422.) 

The underwriters will not therefore be liable for 
partial loss where this memorandum clause appears 
in the policy, and there is no stranding ; but they 
will be liable for any loss, however small, if it is of 
the nature of general average, — ^that is, where part 
of the cargo has been jettisoned. — (Entwisler. Ellis, 
2 Hurl, and Nor. p. 551.) 
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6. PARTIAL LOSS. 

In a strict sense, partial loss is different from par- 
ticular average loss. Partial loss is that which arises 
from damage to goods or ship, at some place, before 
the termination of the voyage insured ; while parti- 
cular average is that which is discovered at the ter- 
mination of the voyage. But, in a more general 
sense, the term average loss just means a partial loss. 
— (Park on Ins., vol. i., p. 216.) 

It will now fall to be explained what is a partial 
loss. 

It must always depend on circumstances whether 
a loss, when it occurs, is a partial or a constructive 
total loss. It has been already seen that an absolute 
total loss does not necessarily infer a total destruc- 
tion of the subject insured ; for the existence of the 
goods in species, in whole or in part, is quite com- 
patible with the principle of an absolute total loss, 
provided the object of the voyage is lost, or goods 
perishable in their nature are damaged, and have 
got into the hands of those in a foreign port who 
deem it for the interest of all parties to dispose of 
them. The existence, therefore, of part undamaged 
with the other part damaged, is not conclusive as to 
the question of total or partial loss. But, in general, 
it is only a partial loss where the goods are not of a 
perishable nature, and the assured can send them by 
another vessel to the port of destination ; the partial 
loss, in that case, consisting of the expense of unload- 
ing and again loading on board another vessel, etc. ; 
or where the insured has at least such control over 
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the goods, that he may either go to the expense of re- 
shipment in another vessel, or sell them if deemed most 
expedient. — (Lord Abinger in Roux v. Salvador, 3 
Bingh. N. C. 266 ; Thomson v. The Royal Exchange 
Assurance Company, 16 East. 214; Anderson v. The 
Royal Exchange Assurance Company, 7 East. 38.) 

But perhaps the examples of partial loss are best 
illustrated by examination of the cases. The case of 
M'Corkell and Co. v. Murison, 15 July 1847, S. and D. 
1491, has been already referred to, as having been held 
to be only a partial loss, in treating of constructive 
total loss. In the English case of Domett and another 
V. Young, etc., 1 Dec. 1842, Car. and Mar. 465, the 
vessel insured went ashore, and was considerably da- 
maged. She was surveyed ; and the surveyor re- 
ported her very much strained, the butts started, the 
oakum washed out of her seams, and the vessel much 
and generally injured. 

The captain sold the vessel. The hull brought 
L.105 ; her spars L.80. The purchaser paid L.50 
to remove her into dock, and repaired her at a cost 
of L. 300 further. In these circumstances, a claim 
was made for a total loss, — ^maintaining that the ship 
was so much injured by the perils of the seas, that, 
though her materials were left, yet she had ceased to 
exist in the character and for the purposes of a ship ; 
and therefore that this was a constructive total loss. 
On the other hand, it was contended that, had the cap- 
tain exercised a sound discretion as a prudent owner 
would have done, he would have had her repaired, 
instead of selling her as he did. Baron Gumey laid 
it down to the jury — '' The main question in this case 
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is, whether the loss was a total loss, or a partial loss 
only ; and, determining that question, you will have 
to consider whether the owners of the ship, as pru- 
dent men, and exercising a sound judgment, would, 
if they had been insured, have sold the vessel, as was 
done here, or whether they would have employed 
persons to try and get her oflF, and, if successful, have 
repaired the vessel for themselves ; for, in order to 
entitle the plaintiffs in this case to recover as for a 
total loss, they must satisfy you that, if they had 
been insured, they would have acted as they have 
done, and also that they did prudently in so acting." 
The jury found that there was only a partial loss. — 
(See also Young v. Turing, 2 Scott, N. R. 752 ; and 
Underwood v. Robertson (1815), 4 Camp. 138 ; 
M^Corkell and Co. v. Murison, 15 July 1847, S. and 
D., p. 1491, as cited supra; Bainbridge v. Neilson, 
10 East. 328.) 

In some cases, even where the risk is taken ex- 
pressly " against a total loss only^^^ the insured will be 
entitled, where the insurance is upon goods and cargo 
described to consist of separate packages and of dif- 
ferent species, to recover as for a partial loss of part 
of the cargo, consisting of separate packages, as for 
a total loss under the meaning and terms of such a 
policy.— (WUkinson v. Hyde, 3 Scott, C. B. 30 ; Duff 
V. Mackenzie, 3 Scott 16.) 

But where the goods, placed in separate bags, 
are ejusdem naturcB^ without any separate insurance 
of each, the partial loss of bags cast into the sea at 
her port of destination, and also at the port of depar- 
ture, to which the vessel was obliged to return, will 
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not be covered by the policy, although that which is 
jettisoned will, under such a clause. — (Entwisle v, 
Ellis, 2 Hurl, and Nor. 551.) 



CHAPTER XIV. 



ABANDONMENT. 



Although abandonment in the early history of the 
law of insurance would appear to have taken place, 
and to have been necessary, only where there was 
something existing of the subject insured to abandon, 
yet this is no longer the rule in regard to abandon- 
ment, either in this country or in France, if in reality 
there be an absolute total loss.^ As the law now 
stands in both countries, the existence of the subject 
in part is quite compatible with an absolute total loss ; 
and where there is an absolute total loss, there is no 
necessity for abandonment. — (Roux v. Salvador, 3 
Bingh. N. C. 266.) 

Of course, where there is a total annihilation or 
an absolute destruction of the subject, with nothing 
remaining, it is unnecessary to abandon. But law has 
recognised something short of this as an absolute 
total loss ; and where, therefore, there is an absolute 
total loss (although part of the subject may still 
exist), according to the rule fixed in Roux v, Salva- 

^ Vide Code Napoleon ; Title, Du D^laissement in the Code de Com- 
merce, art. 872. 
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dor, ut supra^ the insured may claim for that total loss 
without the necessity of abandonment. It is only in 
cases of constructive total loss, where the subject of 
the insurance exists not only in part, but exists in 
such a degree as to make it a question of inquiry 
and investigation whether it be a partial or a con- 
structive total loss, that abandonment is necessary. 

In like manner, where the loss is merely partial, 
there is no necessity to abandon. — (Kempt and Co. 
V, Glen and others, Mor. 7114; Edmonstone v. Jack- 
son, Mor. 7112; Hamilton ^;. Mendez, 2 Bur. Rep., 
p. 1198; 1 Wm. Blak. 279.) In such a case there 
is no place for abandonment. — (M'Corkell and Co. v. 
Murison, ut supra ; Smith v. Dreever and others, 15 
Nov. 1823, 2 S. and D. 494.) 

In reference to an insurance on freigh t, when a 
loss of the ship occurs, it would seem that there is no 
necessity for abandonment as to the insurance on 
freight; for, in point of fact, there is nothing to 
abandon. — (Mount v. Harrison, 4 Bingh. 388; Idle 
V. Royal Exchange Assurance Company, 8 Taunt. 
755 ; Green v. The Royal Exchange Assurance Com- 
pany, 6 Taunt. 68.) 

In Mount v. Harrison, Justice Park stated on this 
point — "As to the abandonment, confining my opinion 
to the circumstances of this case, I think it was not 
necessary ; and I fully concur in the decision of Idle 
V. The Royal Exchange Assurance Company. That de- 
cision is only met by the Nisi Prius case of Parmeter v, 
Todhunter. And C. J. Gibbs, when that case was cited 
in Green v. Royal Exchange Assurance Company, said, 
he could not understand what was to be abandoned." 
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Assuming, therefore, that it is a case of construc- 
tive total loss as to ship or cargo, when this occurs, 
the loss must be intimated to the underwriters imme- 
diately on the insured receiving information of it, 
accompanied with the notice of abandonment, if he 
means to abandon and claim as for a constructive 
total loss. There must be no unreasonable delay in 
giving notice of abandonment. — (Mitchell v, Edie, 1 
T. R. 608.) Abandoning two days after receiving 
information of the loss will not be imreasonable delay, 
as was held in Abel v. Potts, 3 Esp. 242. But if 
there be a delay of five days, it has been held that 
this was a delay sufl5cient to cut off the right to 
abandon. — (Himt v. Royal Exch. Ass., 5 M. and S. 
47.) And as the insured, if he abandon as for a 
constructive total loss, must do so immediately, it is, 
in like manner, requisite that the underwriters should, 
on receiving notice of this abandonment, give notice to 
the insured of their acceptance or their rejection of 
that abandonment within a reasonable time ; other- 
wise they will be held as having acquiesced in the 
abandonment so made by the assured, if they fail to 
do so. — (Per J. Park in Hudson v. Harrison, 3 Brod. 
and Bingh., p. 108.) 

Abandonment may be recalled before it is ac- 
cepted of by the underwriters (2 Amould 1175) ; but 
once accepted of by them, it is irrevocable. — (Smith 
V. Robertson, 2 Dow, p. 474.) 

This abandonment may be either in writing or 
by parole. — (Parmeter v. Todhunter, 1 Camp. 541; 
Read v. Bonham, 3 Brod. and Bingh., pp. 147-149.) 

The abandonment must be entire, absolute, and 
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unconditional, and he who abandons must be owner ; 
and the abandonment can only relate to the property 
at risk at the time of the disaster. The abandon- 
ment, when accepted of, operates as a complete 
transfer of the subject abandoned to the under- 
writers. — (Amould, p. 1160.) 

When, therefore, the insured intends to claim for 
a constructive total loss, he must intimate as soon as 
the loss comes to his knowledge, or at least within a 
reasonable time thereafter, that he intends to aban- 
don, and claim for such constructive total loss. — (An- 
derson V. Royal Exchange Assurance, 7 East. 38; 
Barker v, Blake, 9 East. 283 ; Read v. Bonham, 3 
Brod. and Bingh. 147 ; Park on Ins. 280.) But it 
must be observed, that the giving up of the voyage 
as a total loss, and so abandoning the adventure, is a 
different thing from abandoning to the underwriters. 
— (Chapman v. Benson, 5 Man. Gr. and Scott, Rep. 
p. 362 ; afl5rmed in the House of Lords, 2 H. of L. 
Rep.) 

This abandonment in point of form and matter 
must be explicit, and not ambiguous, in its terms. It 
will not do to claim as for a constructive total loss 
without abandonment ; and therefore the abandon- 
ment must accompany the claim for a constructive 
total loss. — (Parmeter v. Todhunter, 1808, 1 Camp. 
541.) In the notice of the abandonment, the word 
" abandon" ought to appear in unqualified terms. — 
(Per Lord EUenborough in Parmeter v. Todhunter, 
1 Camp. 542.) 

The assured is not entitled to deal with the loss 
as a partial loss, and, after proceeding to repair the 
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vessel as such, to abandon her as for a constructive 
total loss. He must make his election to abandon ; 
and he must do this within a reasonable time. Thus, 
where the insured had elected to treat the loss as a 
partial loss, and proceeded to repair the vessel on 
that footing, he was held not entitled afterwards to 
abandon and claim for a total loss. — (Fleming and 
others v. Smith and others, 6 Bell's App. Cas. 278 ; 
Anderson v. The Royal Exchange Assurance Com- 
pany, 7 East., p. 38.) 

The same rule will hold where the master of the 
ship proceeds to repair her in a foreign port, if the 
ship has been damaged by the perils insured against, 
on leaving a foreign port on her homeward voyage, 
but at such a cost that, when she arrives at her home 
port, the owners abandon as for a total loss. — 
(Benson v. Chapman, 6 M. and G. 792 ; Chapman 
V. Benson, 5 C. B. 330 ; 2 H. of Ls. Cases 696.) 
The act of the master in proceeding to repair was 
held in that case as the act of the owners. 

Abandonment as for a constructive total loss 
being a mere offer, the underwriter is entitled either to 
accept or refuse; but, once accepted, he is not entitled 
afterwards to withdraw that acceptance on emerging 
circumstances which show only a partial loss. Thus, 
in Stewart, Smith, and others v. Robertson, Forsyth, 
and Co., Buchanan's Reports 75, and House of Lords, 
2 Dow 474, an insurance was effected on the ship 
"Ruby," at and from Halifax, to the discharging 
port in Great Britain. The ship being captured on 
her voyage, the owners, on hearing of this, intimated 
to the underwriters that they abandoned as for a 
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total loss ; which abandonment was accepted by the 
underwriters, and negotiations gone into to settle 
that loss, when news arrived of the recapture of the 
vessel. This reduced the loss to one partial in its 
nature ; and the underwriters thereupon refused to 
settle as for a total loss. But it was held in the 
House of Lords, affirming the judgment of the Court 
of Session,^ that they could not repudiate or disturb 
the transaction already concluded, and that the sub- 
sequent intelligence of the recapture did not entitle 
the underwriters " to throw everything loose." 

On the other hand, the case of Bainbridge v. Neil- 
son, 22 Nov. 1808, 10 East., p. 328, shows that wher^ 
the offer of abandonment has not been accepted by 
the underwriters, the above rule will not hold. In 
that case, the vessel was insured from Liverpool to 
Jamaica and back ; and, on her homeward voyage to 
Liverpool, she was captured on 21st September, and 
on the 25th of the same month recaptured. The 
owners received word of her capture on the 30th 
September, and gave notice to the underwriters next 
day of the loss, and abandoned as for a total loss ; 
but at that moment they had not received any infor- 
mation as to her recapture on the 25th September. 
When, thereafter, they did receive information as to 
the recapture, they gave notice also of this to the 
underwriters, but stated that they still adhered to 
their abandonment as for a constructive total loss. 
Little or no damage was sustained by the ship and 
cargo. She was brought to Liverpool, and earned 

^ Vide Lord President Blair's able opinion, kying down the law of 
insurance, Buchanan's Rep. p. 75. 
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freight. There was no acceptance of the abandon- 
ment on the part of the underwriters, and they re- 
fused to settle except for a partial loss. The Court 
held that, in these circumstances, the insured were 
only entitled to claim as for a partial loss. — {Vide 
also Falkner v. Ritchie, 2 Man. and Selw. 290, where 
this doctrine was confirmed.) 

Where freight is earned, there can be no abandon- 
ment as for a total loss of freight. — (Benson v. Chap- 
man, 2 H. of Lords Cases, p. 696.) 

The effect of abandonment is to give to the owners 
the right to the vessel and its materials, such as 
they remain, with all the incidents and accessories 
thereto belonging, including freight. It will even 
transfer a claim of damage on account of collision, 
where the loss has been occasioned by collision. — 
(Yates V. Whyte, 4 Bingh. N. C. 272 ; 5 Scott, 640 
(1837-1838).) 

When the underwriters accept of the abandon- 
ment, their title to the remains of the subject insured, 
with all the incidents and accessories, will draw back 
to the date of the loss, and will comprehend the status 
in quo at that time, although the status may hg-ve been 
subsequently altered. — (Cammell v. Sewell, 3 H. and 
N. 617 ; 4 Jut. N. S. 978, 27 L. J. Exchequer, 457.) 

EFFECT OF ABANDONMENT ON FREIGHT. 

Where a ship is insured, and the vessel has earned 
freight by delivering her cargo, although, from damage 
received at sea, the owners have been held entitled 
to abandon and claim for a total loss, yet, in adjust- 
ing that loss, the underwriters to whom the ship is 

L 
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abandoned are entitled to the freight bo earned. In 
law, they become the purchasers of the ship, and as 
such are entitled to the freight as an incident or ac- 
cessory of that purchase. — (Case v. Davidson, 1814, 
5 Maul, and Sel. 79 ; as aflfirmed in Exchequer Cham- 
ber, 2 Br. and Bingh. 379 ; Stewart v. Greenock Ma- 
rine Insurance Company, 13 Jan. 1846, S. and D. 
323 ; as affirmed in the House of Lords, 1 Macqueen 
328.) 

Where the freight of the same vessel was insured 
in a separate office from that in which the ship was 
insured, the loss on the ship being total, and the 
owners having abandoned for a total loss, it was held 
that by such abandonment the underwriters became 
the purchasers of the ship, and were entitled to the 
wreck with all its accessories, including freight which 
the ship had earned. The owners then contended 
that they were entitled to recover under the separate 
policy on freight, on the ground that freight having 
gone as an incident of the abandonment to the under- 
writers on the ship, it was a loss of freight to them ; 
but on appeal, the House of Lords held, that this was 
imtenable — ^that here the freight was actually earned 
by the safe delivery of the cargo, and therefore was 
not lost in the sense of the policy. — (The Scottish 
Marine Insurance Company of Glasgow v. Turner, 
1 Macqueen's Reports, p. 334.) 

It will be kept in view that, when an abandon- 
ment as for a constructive total loss is accepted by 
the underwriters, and the freight which the vessel 
has earned falls to them as an incident of the wrecked 
vessel, this freight, when so earned, must bear the 
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expense of the voyage home ; and therefore is subject 
to bear the expense of the seamen's wages, and navi- 
gation of the ship.— (Ibid.) 

There are exceptions, however, to the rule that 
the freight, when earned in the case of a vessel 
insured and abandoned as for a total loss, belongs to 
the underwriters. If the freight be earned, not by the 
wrecked vessel itself, but by freighting another ves- 
sel, and transferring the cargo to that vessel, there is 
no claim for freight on the part of the underwriters ; 
but this will belong to the owners of the vessel 
wrecked. Thus, where the ship insured was char- 
tered to carry troops to Calcutta, and on her voyage, 
when 700 miles beyond the Mauritius, had taken fire, 
and was forced to run back to the Mauritius, which 
she reached, but in such a damaged state as to be 
unable to proceed on her voyage ; whereupon the 
captain freighted another ship, and carried the troops 
to Calcutta, and the freight was earned and received 
by the owners of the wrecked vessel. The owners 
having abandoned as for a total loss, it was held, in 
the adjustment of that loss, that the underwriters 
were not, in this case, entitled to the freight thus 
earned. — (Hickie, etc., v. Rodocanachi, 4 Hurl, and 
Nor. Exch. Rep. 455.) And the same judgment was 
repeated by Lord Campbell in MiUer v. WoodfaU, 8 
El. and Bl. 493. 
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CHAPTER XV. 

LOSS, HOW ESTIMATED. 

The contract of insurance is one of indemnity only, 
both in fire and marine insurance. It is this which 
relieves it from partaking of the nature of a wagering 
contract. Whatever, therefore, be the value or sum 
in the policy, the meaning of the valued policy is, 
that every loss within that sum is covered by the in- 
surance ; and if it be a constructive total loss, he 
gets that sum without proof of value, whether it 
entirely covers his loss or falls short of it. In an 
open policy, the insured obtains the actual loss he 
has sustained. 

If, in the marine insurance under a valued policy, 
the loss is partial only, this partial loss is all that can 
be recovered. On the other hand, where the loss is 
a constructive total loss, this will entitle the insured 
to the value in such policy ; but, in that case, the 
sum in the valued policy is to be given, less the 
freight, if it has been earned and received by the 
assured. Thus, in Stewart and others v. The Green- 
ock Marine Insurance Company, 11 Jan. 1844, S. 
and D. 359, the Lord President Boyle laid it down — 
" The value in the policies was put in for the purpose 
of precluding any greater demand being made under 
any circumstances whatever ; but when a question 
of constructive total loss arises, depending upon the 
fact whether the vessel was worth repairing or not, 
that value was to be disregarded, and the real 
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value, as it appeared from the evidence, was to be 
taken." 

In Allen v. Sugrue, 8 Bar. and Ore. 561, Lord 
Chief Justice Tenterden laid it down, " that the ques- 
tion whether the loss sustained is a partial or total 
loss, is precisely the same where the value of the ship 
has been mentioned in the policy, and where that has 
been left open. If the value has not been men- 
tioned, it must be ascertained by evidence ; if it has 
been mentioned, then all further inquiry is unneces- 
sary, as the parties have agreed as to what shall, in 
the event of a loss, be considered the value." 

In the case of Goulstone v. The Royal Insurance 
Company, 1 For. and Fin. 276, Chief Baron Pollock 
laid it down, that *' a fire policy is not, as a marine 
policy may be, a ' valued ' policy ; and the insured 
recovers only that which he has really lost." 

So in Scotland, in a case of insurance against 
fire (Hercules Insurance Company v. Hunter, 26 and 
27 July 1836, S. and D., p. 1139), Lord Moncreiff laid 
it down — " This contract is in its nature an equitable 
contract, by which, in consideration of payment of 
premium, the one party binds himself to indemnify 
the other for whatever loss he can instruct to have 
arisen through fire or other risk insured against. 
But it is a contract of indemnity only, and not of the 
nature of a wager. If a party insure to the extent 
of L. 10, 000, and cannot instruct that his loss amounts 
to more than L.500, this last sum is all that he can 
recover." 

Even where the insured is not certain of the value 
of the subject he has insured, and makes other insur- 
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ances in other oflfices, so that, in the event of a total 
loss, he may be fully protected, he cannot, on a total 
loss occurring, recover more than the total value of 
the subject insured from all ; and if the amount in- 
sured by the diflTerent policies exceeds that value, he 
can only recover the real value, — each underwriter, 
in that case, contributing a rateable proportion. — 
(Amould, p. 1225.) 

But it must be kept in view that the above rule of 
estimating the loss does not apply to a valued policy, 
in the case where there is a constructive total loss. In 
that case, the value in the policy is claimable, even al- 
though (without any fraud on the part of the assured) 
it may exceed the true value. — (M'Nair v. Coulter, 
Mor. 7106 ; as reversed in the House of Lords, 2 
Paton's App. Cas. 298 ; Wilson t?. Wordie and others, 
2 Dec. 1783, Mor. 7107.) 

It is the same in an insurance on freight by a 
valued policy, where a complete cargo is agreed on, 
and is ready and provided for. The insurance com- 
pany are liable for the whole freight, although the 
ship, when she had only received on board one-seventh 
part of her cargo, was driven from her moorings at 
the loading port, and was wrecked. — (Rhand v. Robb 
and others, 21 Dec. 1804, Mor. App., *' Insurance, 
No. 8;" Marsh, on Ins., p. 36; Montgomery v. Eg- 
ginton, 3 Term Rep., p. 362 ; Thomson v. Taylor, 6 
Term Rep. 478.) 

But in the case where the vessel arrives at her 
loading port, and a complete cargo cannot be ob- 
tained, and there is no engagement or charter-party 
to provide a complete cargo, or the ship has to seek 
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her cargo, if in these circumstances she sails with 
all she can get, although it does not amount to one- 
seventh of a complete cargo, and is lost, the freight 
for that portion of the cargo is all that the insured 
can recover, even in a valued policy. — (Forbes v. As- 
pinall, 13 East. 323 ; Patrick v. Eames, 3 Camp. 441.) 
The result would be the same in an insurance on 
goods by a valued policy. — (Forbes v. Aspinall, 13 
East. 323.) 

There would appear, therefore, to be no essential 
difference in this respect between a valued policy and 
an open one. — (Per Lord EUenborough in Forbes v, 
Aspinall, ut supra; Forbes v, Cowie, 1 Camp. 520.) 

This mode of estimating the loss, both in a valued 
and open policy, keeps the transaction within the 
principle of indemnity, which is the fundamental 
principle in all insurances. To carry it beyond this, 
would offer temptations, and make it the interest of 
the insured to suffer loss. It would convert the con- 
tract of insurance into a wager or gaming transaction. 
—(Forbes v. AspinaU, 13 East. 323.) 

In marine insurance, nice questions often arise as 
to the mode of estimating the amount of a partial loss 
to the cargo insured, occasioned by sea damage ; that 
is, whether it is the prime cost or the market value 
of the goods at the place of delivery, or whether in 
valuing the goods the gross or the net price of the 
sound and damaged goods is to be taken, for which 
the underwriters are to be liable. In regard to this, 
the following appears to be settled : Ist^ That the 
underwriters are not liable to the fluctuation of the 
market at the place of delivery, where the goods are 
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of a specific description. — (Lewis v. Rucker, 2 Burr, 
1167.) But, 2(7, Where the cargo is composed of 
goods of various kinds, the usual course is to go into 
an estimate of the value or prime cost of the whole, and 
then take a proportion or aliquot part of that sum as 
corresponds with the proportion or value of the goods 
damaged. This is ably explained in a judgment pro- 
nounced by Justice Laurence in Johnson v. Sheddon, 
2 East. 581. There a claim was made against the 
underwriters for a partial loss to the cargo, sustained 
by sea damage. And a motion having been made for 
a new trial, on the ground that the master had esti- 
mated the damage on a wrong principle, Justice 
Laurence delivered judgment thus : " The groimd on 
which the new trial has been moved for is, that Mr 
Oliphant has proceeded in his calculation upon a 
mistake, inasmuch as, in estimating the loss, he has 
taken for his foundation the difference between the net 
produce of what the goods have produced, and what 
they would have produced if sound (^.^., imdamaged), 
instead of the difference between their respective 
gross produces. Upon the fullest consideration that 
we have been able to give this question (which has 
been depending a great while, and which was argued 
before Lord Ellenborough came upon the bench, and 
who, if the case were to be argued again, would give 
no opinion, having been concerned in the cause when 
at the bar), my brothers Gross and Le Blanc agree 
with me in thinking there should be a new trial, and 
that the calculation is wrong. Some points are 
agreed on both sides : viz., that the loss is to be esti- 
mated by the rule laid down in Lewis v. Rucker, 2 
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Burr., p. 1170, that the underwriter is not to be sub- 
jected to the fluctuation of the market ; that the loss 
for which the underwriter is responsible is that which 
arises from the deterioration of the commodity by sea 
damage ; and that he is not liable for any loss which 
may be the consequence of the duties or charges to 
be paid after the arrival of the commodity at the 
place of its destination. In Lewis v. Rucker, Lord 
Mansfield says : ' Where an entire individual, as one 
hogshead, happens to be spoiled, no measure can be 
taken from the prime cost to ascertain the quantum 
of the damage ; but if you can fix whether it be a 
third, a fourth, or a fifth worse, the damage is fixed 
to a mathematical certainty ; ' and this, he says, is 
to be done 'by the price at the port of delivery.' 
From hence it follows, that whatever price at the 
port of delivery ascertains whether a commodity be 
a third, fourth, or a fifth the worse, is a price to which 
he alludes. And this deterioration wUl be univer- 
sally ascertained by the price given by the con- 
sumer, or the purchaser, after all charges have been 
paid by the person of whom he purchases ; or, in other 
words, by the difference of the net produce. When 
a commodity is offered to sale by one who has nothing 
further to pay than the sum the seller is to receive, 
it is the quality of the goods which, in forming a fair 
and rational judgment, can alone influence him in 
determining him what he shall pay ; he has nothing 
to do with what it may have cost the seller. And the 
goodness of the thing is the criterion which must 
regulate the price ; for, being liable to no other 
charges, he has only to consider its intrinsic value ; 
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and therefore, if a sound commodity will go as far 
again as a damaged commodity, by having twice its 
strength, or by being in any other respect twice as 
useful, he will give twice the money for the sound 
that he will for the damaged, and so in proportion. 
To say that this is not the rule, will be to assert, what 
I conceive it will be difficult to prove, that the market 
price of things is not proportioned to their respective 
values; and if it be, it is a means of ascertaining 
whether a commodity be a third, a fourth, or a fifth 
the worse by any risk it may have met with, and the 
damage will be thereby ascertained in the degree 
pointed out in Lewis v, Rucker ; and the underwriter 
who shall pay by this rule, will pay such proportion 
or aliquot parts of the value in the policy as corre- 
sponds with the diminution in value occasioned by 
the damage. Lord Mansfield, in laying down the 
rule, speaks of the price of the thing at the port of 
delivery as the means of ascertaining the damage ; by 
which he must mean the whole sum which is to be 
paid for the thing. For the net proceeds are not the 
price, but so much of the price as remains after the 
deduction of certain charges. Lord Mansfield cannot 
mean the price before the mast, leaving the purchaser 
liable to the payment of further sums ; for such pay- 
ment is in effect but a part of the price. It is not an 
equivalent for the thing sold; for, if the purchaser 
were not liable to the duties and charges, he would 
give as much mOre as the amount of those charges 
comes to. The price of a thing is what it costs a 
man ; and if, in addition to a sum to be paid before 
the mast, other charges are to be borne, that sum 
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and the charges constitute the cost. It is not neces- 
sary that the whole price should be paid to one per- 
son. So, taking the net proceeds to calculate by, there 
are several objections : one is, that by taking the net 
proceeds as the basis of the calculation instead of the 
gross proceeds, it will happen, where equal charges 
are to be paid on the sound and damaged commodity, 
that the underwriter will be affected by the fluctua- 
tion of the market, which he ought not to be. This 
is obvious from considering that if you take equal 
quantities from two unequal quantities, the smaller 
such unequal quantities are, the greater will be the 
difference between the remainders. E.g.^ Suppose 
sound goods, including all charges, to sell for L.600, 
damaged for L.300 ; let the charges on each be 
L.lOO: the difference, after they are deducted, will be 
L.300, or 3-5ths. But let the goods come to a fallen 
market with the same degree of deterioration, and 
let the sound sell for L.300, and the damaged for 
L.150, and deduct from each the charges: the net 
proceeds of the sound will be L.200, and of the da- 
maged L.50 ; and the difference will be 3-4ths. But 
as the deterioration is the same in both cases, the 
underwriter should pay the same, whatever be the 
state of the market ; which he will do if the gross 
produce be taken scil. half the value or invoice price. 
Another consequence of taking the net produce will 
be, that you will make the underwriter responsible 
for a loss not arising from the deterioration of the 
commodity by sea damage ; but for that loss which 
the assured suffers from being liable to pay the same 
charges on the sound and damaged commodity," etc. 
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EFFECT OF ADJUSTMENT NOTE OF LOSS. 

It may sometimes happen, when a loss occurs, 
that underwriters dispute the validity of the policy ; 
or they may, in ignorance of any objection applying 
to it at the time, sign an adjustment note of the loss. 
Where such an adjustment note is endorsed on the 
policy, and signed by the underwriters, this is consi- 
dered equivalent to a note of hand or promise to pay, 
and amounts to an admission of all the facts necessary 
to be proved by the insured ; and it gives a right to 
recover, subject to any exceptions which are compe- 
tent to elide payment. — (Hog v. Gouldney, N. P., 
Beawes 308.) But this adjustment note is not en- 
tirely conclusive against the underwriter. He may 
overcome it by showing that it was signed in igno- 
rance of certain circumstances which annulled the 
policy, such as concealment, or misrepresentation, or 
fraud. — (Rogers v. Maylor, at N. P., Park 194 ; 
Sheriff v. Potts, 5 Esp. Rep. 96 S. P. ; De Garron v. 
Galbraith, at N. P. after Trin. 1795, Park 194, 7th 
edn. ; Herbert v. Champion, 1 Camp. 134 ; Shepherd 
V. Chewter, 1 Camp. 274.) 

It appears, therefore, to be a settled point, that 
the effect of such a signed note adjusting the loss does 
not bar the insurance company from afterwards ob- 
jecting to pay the loss, if good grounds transpire, be- 
fore the actual payment of the loss has taken place. 
Thus, Lord Ellenborough laid it down in Herbert v. 
Champion, 1 Camp. 134 — " There are two questions 
here to be considered : 1^^, As to the conclusiveness 
of the adjustment ; 2c//y, As to the materiality of the 
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letter. 1^^, The cases are clearly distinguishable 
where, upon a dispute, the money is paid, and where 
there is only a, promise to pay. If the money has 
been paid, it cannot be recovered back without proof 
of fraud ; but a promise to pay will not in general 
be binding, unless founded on a previous liability. 
What is an adjustment? An admission, on the sup- 
position of the truth of certain facts stated, that the 
assured are entitled to recover on the policy. Per- 
haps, if properly stamped, it might be declared a 
promissory instrument. Here it is a mere admission ; 
and there was no consideration for the promise it is 
supposed to prove. An underwriter must make a 
strong case after admitting the liability; but until 
he has paid the money, he is at liberty to avail him- 
self of any defence which the facts or the law of the 
case will furnish." 

Lord Ellenborough laid down the same doctrine 
in Shepherd v. Chewter, 1 Camp. 278 ; also note to 
that case ; Buller v. Harrison, 2 Cooper 565 ; and the 
same doctrine was confirmed in the Court of Session 
in Losh, Wilson, and Bell v. Martin, 28 Nov. 1856, S. 
and D., p. 101. 



CHAPTER XVI. 



PREMIUM. 



The policy is renewable yearly, and premium pay- 
able in the general case then. In fire insurances, it is 
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not uncommon to make the premium payable half- 
yearly, and in some cases even quarterly. 

Both in life and fire insurances, there is generally 
inserted in the policy a clause declaring that, if the 
premium is not paid within a certain nimiber of days 
after the period for pajmaent of the premium, the 
policy shall be held as expired. These days are 
called the days of grace ; and nice questions often 
occur in the event of a loss during the running of 
that time, but before the premium is paid. Thus, in 
Tarleton and others v. Staniforth and others, 5 Ter. 
Rep. 695, which wa^ an insurance against fire, the 
insured had agreed to pay the premium half-yearly, 
or " within fifteen days after the expiration of the 
former half-year;" and it was expressly stipulated 
that no insurance should take effect until the pre- 
mium was paid. On a loss happening mthin the 
fifteen days after the expiry of the half-year, and be- 
fore the premium was paid, it was held that the un- 
derwriters were not liable, although the Insured ten- 
dered the premium before the expiry of these days ; 
Lord Kenyon stating, " that the allowance of the fif- 
teen days was merely given for the purpose of saving 
the expense of a new policy and a new stamp ; " 
and Justice Ashurst stating, " that the assured are 
at their own risk during this interval ; for, if any 
accident happen before the premium is actually paid, 
they stand uninsured." 

Of course, in such cases, it is easy for insurance 
offices, by special stipulations in the policy, to hold 
themselves liable in the event of a loss occurring 
during the running of the days of grace ; and it 
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would appear that in some offices, by the express 
terms of the policy, they do hold themselves liable. 
This seems to be the case with the Phoenix Fire In- 
surance Company, as appears from the case of Pitt 
V. She win, 3 Camp., p. 134 ; but, as in that case, 
where the premium was not paid within the fifteen 
days of grace, but fifteen days after these had ex- 
pired, it was held, though no loss had occurred dur- 
ing the running of those days, that the contract of 
insurance was put an end to. 

At same time, it would appear to be common for 
the annual premium not to be paid until after the 
expiry of the fifteen days, and to be received by in- 
surance offices as a continuation of the former policy, 
although, in the event of a loss happening during 
the running of the days of grace, according to the 
above case, the underwriters would seem not to be 
liable. This would not appear to be a safe course, 
therefore ; and, where some interval of time elapses 
between the expiry of those days and the payment of 
the premium, any loss occurring during that interval, 
in this form of the policy, will not subject the imder- 
writers in liability, unless there be some special pro- 
vision of revival after that period. 

By the constitution of many offices in Scotland, 
the law on this subject has been much modified by 
special regulation. In some offices, if the party 
whose life is insured die within the running of the 
days of grace, the policy is still in force, notwith- 
standing the premium has not been paid ; but if the 
insured die beyond the days of grace without the 
premium being paid, the policy is forfeited. In other 
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offices, the policy is not forfeited, but may be revived, 
even after the days of grace have expired, by paying 
the premium, if no change has occurred in the life 
insured. Other offices, again, allow the policy to be 
revived on payment of the premium, together with 
an additional sum as a fine. The latest advance in 
the same direction is that by which, in some offices, 
the policy is held in force for a year after the day on 
which the premium falls due ; so that, if the party 
die within that period without payment, the policy is 
good. But these are all the subject of express pri- 
vate regulation, and are gradually developed by the 
competition of rival institutions. It is the law, how- 
ever, apart from these special regulations, that we 
have to deal with here ; and, therefore, supposing 
such regulations no part of the contract, the strict 
rule of law must obtain. 

Where a life insurance was effiicted with an agent 
of the insurance company, the annual premium being 
made payable on 15th March yearly, when the year's 
premium payable on the 15th March 1833 fell due, 
it was not paid. The company's receipt bore — " If 
this receipt be not taken up within fifteen days from 
the day the premium becomes due, it must be re- 
turned to the (head) office ; as, after that period, the 
insurance being cancelled, the receipts will be of no 
avail." The premium in this case was not paid to 
the agent of the company until the 12th April. The 
agent, without communicating with the company, 
received payment of the premium on that day, and 
the insured died two days thereafter, on 14th 
April. It was held that the insurance company 
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were not liable. — (Acey v. Femie, 7 Mee. and Wei. 
151.) 

In a very recent case, where the policy provided, 
as to the payment of the yearly premium, that, if the 
premium was not paid within thirty days after the 
lapse of the year, the insurance should be put an end 
to, and held as expired; the death of the party 
whose life was insured occurred within the running 
of the days of grace, and the premium was paid by 
a party interested, in ignorance of the death, on the 
last day of these days of grace, by a cheque given for 
the amount, which was not paid until the day after 
they had expired, and after his death. Two questions 
were raised : 1^^, Whether the condition of payment 
within thirty days was a payment that must be made 
by the insured himself, then in life, or might be made 
by his representatives so as to save the lapsing of the 
policy? and 2J, Whether, the payment having been 
made — as it had been made — after the actual death 
of the party insured (although this was unknown at 
the time), the policy could be revived ? The Court 
were of opinion that the policy, when revived, must 
attach to a living person, and to the person who 
originally effected the insurance; and his death before 
the policy was revived put an end to the power to 
revive it in any other. — (Pritchard v. The Merchant 
Mutual Life Insurance Society, 3 Scott N. C. 622.) 

In Sheridan v. The Phoenix Life Assurance Com- 
pany, Ellis and Ellis, Exch. Rep. 156, the policy ex- 
pressed the premium to be an annual premium of L.33 
per annum, but payable quarterly. There were no 
days of grace mentioned ; but there was a proviso^ to 

M 
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the efifect, that if the insured should die before the 
whole of the quarterly payments should have become 
payable for the year in which he died, the under- 
writers were to be entitled to the full year's premium. 
The insured died within the year, but after the day 
for the payment of the third quarter's premium had 
expired. In the Court of Queen's Bench, it was held 
that the policy was voided by the death of the party 
whose life was insured, after the expiry of the period 
on which the third quarter's payment fell due. But 
this was reversed on appeal in Exchequer, on the 
ground that this was to be viewed as an annual policy, 
with time given to pay the premium by four annual 
instalments ; that the quarterly portion of premium 
in advance was not a condition precedent; and, 
therefore, that the parties interested were entitled to 
recover under the policy. But, on appeal to the 
House of Lords, this judgment of the Court of Ex- 
chequer was again reversed, and it was held that*the 
insured was not entitled to recover under the policy. — 
(H. of Lds., 13 Aug. 1860; Queen's B. Rep., p. 156.) 

Payment of the premium is the essential condition 
of the policy, and therefore the premium cannot be 
retained by the insured in compensation of a dis- 
puted loss sustained by the vessel in the course of 
the voyage insured. — (Lillie v. M'Kissock and Co., 
24 Nov. 1818, 19 Eac. CoU. 579.) 

The fact that certain parties are registered owners 
of a vessel insured, will not make them liable for the 
premium. It must be shown that they gave orders 
for the vessel to be insured. — (Pitcaim andFjScott v. 
Walker, 16 May 1810, F. C.) 
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So also, the fact that a party has become the 
stopper in transitu of goods, will not make him liable 
for payment of the premium. — (Smith and Jamieson 
V. Drake, 9 March 1809, F. C. 244.) 

PREMIUM, IN WHAT CASES RETURNABLE. 

If the policy turns out to be void for want of in- 
terest, or is illegal, the premium is returnable to the 
insured. — (Routh v. Thomson, 11 East. 428 ; Vandyck 
V. Hewitt, 1 East. 97 ; Amould, p. 1215, and cases 
there quoted.) But if a risk has been run, and the 
policy is expired by the arrival of the ship in safety, 
although it may happen that the policy was void for 
want of interest, yet the premium is not returnable. 
— (Campbell v. Allan, Mor. App. Ins. 2 ; M^CuUoch 
v. Royal Exchange Assurance Co., 3 Camp. 406.) 

Circumstances will no doubt always be an ele- 
ment in determining such questions. But the general 
rule is, that where no risk has been run, there is a 
return of premium. Generally, therefore, if, after a 
marine insurance is effected, the risk or peril has 
in reality never commenced, whether this arise from 
the insurance being void from concealment, misre- 
presentation, or from having sailed on a totally dif- 
ferent voyage, or other cause, the premium is return- 
able; the principle being, that the voyage insured 
has never been entered on either in reality or pre- 
sumptively. And from whatever cause this may 
arise, whether from the voyage in reahty never hav- 
ing been entered on (Dalzell v. Mair, 1808, 1 Camp. 
532), or from the policy being null ah originey by 
concealment, or misrepresentation, or alteration of 
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the voyage, or want of interest, — in all these cases the 
premium is returnable. — (Park on Ins., 8th edn., 768 ; 
Marsh, on Ins., p. 638 ; Amould, p. 1210 ; Elliot v. 
Wilson, 2 Paton's App. Cas. 411; Moses v. Pratt, 4 
Camp., p. 297 ; Robertson and Co. v. Laird, 3 Paton's 
App. Cas. 443 ; per Lord Eldon, in Robinson v, Clark, 
15 May 1813, 5 Paton's App. Cas. 698 ; Cunningham, 
7 July 1819, 1 Bligh; DuffeU v. Wilson, 1 Camp. 401.) 

It is in like manner returnable by the policy be- 
coming void from non-compliance with the implied 
warranty of seaworthiness of the vessel. — (Peise v, 
Parkinson, 4 Taunt. 640 ; BeU's Pr., p. 193 ; Robin- 
son V. Clark, 5 Paton's App. Cas. 698.) 

But if the insurance be legal, and the risk has fairly 
attached, no matter how transient it may have been 
— if there has been an inception of the risk, the pre- 
mium is due to the underwriters; and when paid, is not 
returnable. — (Per Lord Mansfield, in Long v. Allen, 
B. R. East., 25 Geo. III. M. S. ; Moses and others v. 
Pratt (1816), 4 Camp. 297; Smith v. Fleming, 20 Nov. 
1849, S. and D., p. 138 ; Martin v. SitweU, 1 Sh. 152 ; 
Stevenson v. Snow, 3 Burr. (1759); Rothwell v. Cooke, 
1 B. and P. 172; Feise v. Parkinson, 4 Taunt. 640; 
Penson v. Lee, 2 B. and Pull. 330 ; M'CuUoch v. 
Royal Exchange Assurance Company, 3 Camp. 406.) 

The premium is not returnable where the policy 
has been annulled by fraudulent concealment or mis- 
representation on the part of the insured. — (Tyler v. 
Home, Marsh on Ins. 661 ; Chapman v. Eraser, ibid. ; 
Tyrie v. Fletcher, Cowp. 668 ; Feise v. Parkinson, 4 
Taunt. 640.) It is, on the other hand, returnable 
where the policy has been vitiated from misrepresen- 
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tation of facts material to the risk, but in which the 
insured has not been guilty of any fraudulent misre- 
presentation ; "for in cases of insurance, material 
misstatement or concealment voids the contract, and 
whether it be fraudulently made or not, is a matter 
which is wholly immaterial, except with reference to 
the return of the premium.' — {Per Baron Parke, in 
Anderson v, Thornton, 8 Wei., H. and G. 425 ; Feise 
V. Parkinson, 4 Taunt. 640.) 

Even where the fraud is on the part of the agent 
of the insured, the premium is not returnable. — 
(Chapman v. Frazer, B. R. Tr., 33 Geo. III. ; Marsh, 
on Ins., p. 661.) 

Where there is fraud also on the part of the un- 
derwriter, — as, for example, where a vessel supposed 
to be at sea is insured, when in point of fact the under- 
writers have received information of her safe arrival 
in her port of destination, — ^the premium is returnable 
(Carter v, Boehm, 3 Burr. 1919) ; or if the policy is 
inept from misrepresentation on their part, the same 
result ensues.— (Pawson v. Watson, Cowp. 787.) 

But the premium is not returnable where the 
policy is void from deviation. — (Hogg v. Homer, 
Park on Ins., 8th edn. ; Tait v. Levi, 14 East. 481.) 
The principle on which this proceeds appears to be, 
that wherever there is an inception of the risk, there 
is no return of premium. Nor is there any return on a 
time policy. — (Loraine v. Thomlinson, 2 Dougl. 585.) 

Sometimes the contract of insurance itself makes 
express stipulations in regard to the return of the 
premium, either in whole or in part, according to 
circumstances ; as, for example, where the voyage is 
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brought to an end at a given point of the voyage in- 
sured ; or so much per cent, is returnable on condi- 
tion the vessel sails with convoy ; or on the safe re- 
turn of the vessel. — (Adam and Mathie v. Murray, 
22 May 1804, 13 Fac. Coll. 360; KeUner v. Le 
Mesurier, 4 East. 396 ; Leevin v. Cormac, 4 Taunt. 
483; Hunter v. Wright, 10 Bar. and C. 714; Doyle 
r. PoweU (1832), 4 Bar. and Ad. 267.) 

PREMIUM BANKRUPTCY OF THE UNDERWRITERS. 

It is sometimes necessary to consider the effect of 
bankruptcy on the contract of insurance pending the 
risk ; and 1^^, Where the bankruptcy of the under- 
writers occurs, the policy, it would appear from the 
statute 19 Geo. II., c. 32, is not vacated by their 
becoming unable to perform their engagement. But 
the insured is allowed to claim on the estate, and, 
after a loss has happened, to prove his debt and re- 
ceive a dividend. — (Wise, Bankrupt Law, p. 183.) 

A statute (19 Geo. II., c. 37^) of the same reign 
makes provision for a re-insurance, where the under- 
writers have become bankrupt pending the risk; or 
where the premium has been paid, the underwriters' 
official assignees may re-insure in terms of the statute. 

In all other cases, however, re-insurances are 
illegal, and can only be resorted to where the under- 
writers die or become insolvent during the currency 
of the policy. — (Craigie v. Reid and Baird, 7 July 
1810, Fac. Coll., p. 688.) 

In an action for payment of premiums at the 

^ This Act extends to the re-insuranco on foreign ships in England. — 
(Andree v. Fletcher, 2 Ter. Rep., p. 161.) 
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instance of the underwriter's oflScial assignee (the 
underwriters having become bankrupt pending the 
risk), it was held to be a good defence on the part of 
the assured, that the bankruptcy of the underwriter 
having disabled him from performing his part of the 
contract, he was entitled to re-insure, which at once 
put an end to the former contract. — (Elliott's Crs. v. 
Morison and Co., Mor. 7118.) This proceeded on the 
statute 19 Geo. II., c. 37 ; but it is thought that this 
statute does not declare that the bankruptcy of the 
underwriters, per se, annuls the contract. It only 
provides a remedy, where that contingency arises, to 
the underwriter. — (Vide 19 Geo. II., c. 32.) 

As against the broker who has effected the in- 
surance and received the premium from the as- 
sured, the underwriter's assignee is entitled to the 
premium even against any claim of retention on his 
part. — (Selkrigs (Smith's Trustee) v. Pitcaim and 
Scott, etc., 14 June 1808, Mor. App. Ins.) So are 
the executors of a deceased underwriter. — (Beckwith 
V. Bullen, 8 El. and Bl. 683 ; Houston and others 
(Nicholson's Executors) v. Robertson, 4 Camp. 342.) 

Apart from the circumstance of the risk being 
stiU pending, the underwriters are not entitled, where 
the insurance has been effected through the medium 
of an insurance broker, to go against the insured for 
payment of the premium. In that case, as between 
the insured and the underwriter, the premium is 
presumed to be paid at the time of signing the poUcy. 
— (Amould, vol. i., p. 118.) This is quite fixed by 
the law of England. In Scotland, in one case (Kirk 
and Grieve v. Bennet, 1 Dec. 1812, Fac. Coll., p. 32), 
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it was decided, where the insurance had been effected 
by means of a broker, that the underwriter was en- 
titled to go against the insured where the premium 
had not been paid, and that both the insured and 
broker were liable to him. 

Where the policy effected by a broker is signed, 
and bears the usual receipt, "confessing ourselves 
paid the consideration due unto us for the assurance 
by the assured," the underwriters will be utterly 
barred from suing the assured^ for payment of the 
premium, or setting off against it any claim where 
that premium has not been paid to him. — {Per Lord 
Ellenborough in Dalzell v. Mair, 1 Camp. 533.) In 
a note to this case it is also stated, that in Airy v. 
Bland, sittings after T. T., 14 Geo. III., Park 27, 
Lord Mansfield had decided that the assignees of an 
insurance broker were entitled to recover in an action 
brought against the insured for payment of the 
premiums, which the bankrupt broker had not paid 
to the underwriters ; and it is stated that it follows 
from this decision, that an action cannot be main- 
tained for payment of the premium at the instance 
of the underwriter against the insured (vide note to 
DalzeU v. Mair, 1 Camp. 533). 

The same result would seem to follow where the 
policy contains no such acknowledgment. — (Amould, 
vol. i., p. 122.) 

If the broker's trustee or oflScial assignees have 
uplifted any of the premiums as a part of the broker's 
estate after his bankruptcy, action will lie at the in- 

^ It does not appear whether the same consequence would hold if 
the underwriter retained the policy in his own hand. 
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stance of the underwriters against his assignees for 
restitution of these premiums, which never belonged 
to the bankrupt. — (Bertram v, Richmond and Free- 
bairn's Trustee, Mor. 7122; Robsonv. Wilson, Marsh, 
on Ins., p. 301.) 

LIEN. 

As to the lien of the underwriters against the 
insured, it has been decided, where a party had in- 
sured through the intervention of an insurance 
broker, and the insurance was effected in the name 
of the broker, " or for and in name or names of all to 
whom the same doth appertain," and the brokers had 
received the premium, but had not paid it to the 
underwriters, that the underwriters were entitled to 
retain only for the premium on the policy for which 
the loss was claimed, but not for the whole premiums 
due to them by the insurance broker. — (Losh, 
Wilson, and Bell v. Douglas and Co., 8 Nov. 1857, 
S. and D., p. 58.) Yet, in Mann v, Forrester, 
etc. (1814), 4 Camp. 60, where the policy of insur- 
ance was effected by brokers on a cargo of colonial 
produce on the order of the sellers thereof, without 
stating whether the policy was to be in their name 
or in the name of the purchaser, but the brokers 
debited the sellers, by whose orders the insurance 
was effected, with the premium, the brokers were 
held entitled, as against the assignees of the .sellers 
(who became bankrupt, owing them a general bal- 
ance), to retain for their general balance, although 
the purchasers appeared and contended that the 
insurance was in reality for their behoof Although 
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the sum in the policy, and not the premium, was in 
question in the above case, yet the same principle 
would seem to apply. — (Stewart v. Aberdein, 4 Mee. 
and Wei. 211.) 

On the other hand, the insured is entitled to 
payment of the loss against the insurance company, 
where nothing has passed between the broker and him. 
Thus a party effected an insurance through a broker ; 
and, a loss having occurred, on the insured applying 
to the broker for pajnnent of that loss, he gave the 
insured a credit note for the amount, payable in a 
month. Nearly three months thereafter, the broker 
became bankrupt, without having paid the loss. It 
appeared that the broker had funds belonging to the 
insurance company in hands, with which he might 
have paid this loss ; but they had not been placed 
there, nor had they come into his hands, for that 
express purpose; nor were there any funds in the 
broker's hands applicable to this loss ; and it was 
held, that there was nothing which prevented the 
insured from recovering from the insurance company 
— ^that the taking of the credit note, or his dealing 
with the broker, had not barred his right against 
the underwriter. — (Macfarlane v. Giannacopulo, 3 H. 
and N. 860.) 

But the rule is, where a lien is claimed by an 
insurance broker, that if a party employ an insurance 
broker to effect an insurance in his name, and at 
same time gives notice to the broker that the property 
belongs to another^ for whom he acts ds agen% the 
broker can have no lien upon the policy for a general 
balance, but only for the charges or premium of the 
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particular policy. — (Snook v. Davidson, 2 Camp. 218 ; 
Man and ShiflBier, 2 East. 523 ; Lanyon t?. Blanchard, 
2 Camp. 597; Whitehead v. Vaughan, 1 C. B. 129; 
Park V. Carter, ibid.) 

It is supposed by one authority in England 
(Deacon's Bankruptcy Law, De Gex, vol. i., p. 539) 
that the 5 and 6 Vict., c. 39, will aflfect this rule ; but, 
on looking into that statute, it seems difficult to 
apply it to the case of a poUcy in possession of an 
insurance broker — a poHcy of insurance not being a 
negotiable document, nor a negotiable security pass- 
ing from hand to hand, at least by the law of Scot- 
land. — (Strachan v, M'Dougle, 19 June 1835, S. and 
D., p. 954 ; United Kingdom Life Assurance Co. v. 
Dixon, 7 July 1838, 16 S. and D. 1277.) In England, 
however, as the marine and life policy is assignable 
by simple delivery without writing, the statute may 
possibly be held to apply. 

If the insurance broker has no notice that the 
party who orders the insurance acts as agent, he will 
be entitled to claim a lien over the policy for his 
general balance. — (Mann v. Forrester, 4 Camp., p. 60 ; 
Westwood* V. Bell, 4 Camp. 349.) So an agent who 
employs him to effect an insurance for his principal, 
will have a lien over the policy, though the policy 
may have been allowed to remain in the hands of 
the broker. — (Wilmot v. Wilmot's Trustees, 6 March 
1841, 3 D. 815.) 

RE-INSURANCE. 

The Act 19 Geo. II., c. 37, sec. 4, provides, 
'' That it shall not be lawful to make re-insurance 
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unless the assurer shall be insolvent, become a bank- 
rupt, or die ; in either of which cases, such assurer, 
his executors, administrators, or assignees, may make 
re-insurance to the amount of the sum before him 
assured, provided it sliall he expressed in the policy to he 
a re-assurance y 

This Act has been interpreted to extend to the 
insurance of foreign ships effected in England.— 
(Andree v, Fletcher, 2 T. Rep., p. 161.) 

This statute, while avowedly intended to strike 
against insurances of the nature of wagering con- 
tracts, would appear to proceed on the principle, that 
either by insolvency, bankruptcy, or the death of the 
underwriters, the contract of insurance is put an end 
to ; but this is not the case. — (Vide p. 182.) It will 
be observed, that the permission to re-insure on either 
of those events is a permission conceded only to the 
bankrupt underwriter or his assignees, or the deceased 
underwriter or his executors or administrators ; and 
no permission is granted to the insured himself. Per- 
haps in this respect the Act is defective. 

In Scotland it has been held, that where the 
underwriters in the first policy agree with the as- 
sured to cancel it, in order that he may effect a new 
insurance on the same subject with different under- 
writers, this was not a re-insurance struck at by the 
Act 19 Geo. II., c. 37, sec. 4. — (Craigie v. Reid and 
Baird, 7 June 1810, Fac. Coll., p. 688.' Vide obiter 
of C. J. Mansfield, in Delver v. Barnes, 1 Taimt. 48.) 

^ The interlocutor of Lord Meadowbank, Ordinary, which was adhered 
to by the Court, was in these terms : — " Finds, that the defenders rest 
their defence on the admission of the pursuer, and the import of the 
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DOUBLE INSURANCE. 

A double insurance on the same subject in differ- 
ent ofl&ces is not illegal ; with this qualification, how- 
ever, that on a loss, the insured can only recover one 
satisfaction from all. — (Marsh., p. 103, 4th edn., 
Shee.) If one office pays the whole, he has recourse 
against the other office for his rateable proportion of 
the loss. — (Rodgers v, Davis, at N. P. in M. T. ; 17 
Geo. III., Beawes, Lex Merq. 242.) 

ASSIGNMENT OF POLICY. 

Marine policies do not pass with the conveyance 
or transference of the subject or property upon 
which they are effected. They are personal contracts, 
aiid give indemnity only to the party originally in- 
sured. With the exception of an insurance on 
freight, as to which we have indicated an opinion at 
p. 28, the transference of the ship during the cur- 
rency of the voyage insured, will not pass the right 
to the benefit of the policy of insurance on the ship 
as an incident or accessory of the property of the ship. 
The policy,* in that case, must be assigned ; but both 
it and the life policy may be assigned either by writing 

same, and of the productions : Finds, that under these admissions and 
productions, the policies executed by the defenders were no sooner done 
than the pursuer's security under the original policy by Smith and 
Beilby was at an end ; so that, if the defenders had thereafter become 
insolvent, he could have had no recourse against Smith and Beilby: 
Finds, that there is nothing unlawful or prohibited in Smith and Beilby 
making up to the pursuer the difference of premium between the two 
policies, or in holding the original insurance to remain good and the can- 
cellation thereof ineffectual till the new one should be obtained : There- 
fore reduces the decree of the admiral, and decerns as libelled." 
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or by simple delivery of the policy to the purchaser. 
— (Amould, p. 211 ; Dufaur v. Professional Life In- 
surance Co., 25 Beav. 599, 4 Jur. N. S. 841 ; Pearson 
V, Amicable Assurance Oflfice, 27 Beav. 229.) 

But the law of Scotland is different in this respect. 
In Scotland, the policy of insurance cannot pass 
from hand to hand by mere delivery (Strachan v, 
M'Dougle, 19 June 1835, S. and D., p. 954; United 
Kingdom Life Assurance Co. v. Dixon, 7 July 1838, 
16 S. and D. 1277) ; it must be assigned by deed 
of assignation. It will make no difference even if 
the policy is delivered over as a security with a 
verbal statement, or a letter, that a regular assign- 
ment will be granted, if in point of fact no such 
assignment has been executed. — ( Vide cases ut supra 
et p. 187.) 

If a policy is assigned more than once to different 
parties, and in security of different debts, or other- 
wise absolutely assigned without any debt, in order 
to give the first assignee a preference over the subse- 
quent assignees, notice must be given to the insurance 
company; but this notice may be given either verbally 
or in writing, according to the law of England. — 
(North British Insurance Co. v. Halkett, 9 W. R. 880.) 

By the law of Scotland, where the assignation to 
the policy has been executed, but not intimated to 
the insurance company, this will not be sufficient to 
give a preference, so as to cut out other diligence, as, 
for example, the diligence of arrestment. — (Strachan 
V. M'Dougle, 19 June 1835, S. and D., p. 954.) The 
assignation, therefore, must be intimated to the in- 
surance company in due form. 
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CHAPTER XVII. 

LIABILITY OF BROKERS, ETC. 

We have already seen in what cases an insurance 
broker may claim a lien for a general balance in ac- 
counting with the assured, and where he cannot 
claim such lien. 

It remains to be considered what are the liabilities 
of insurance brokers and other agents, employed to 
eflfect insurances. 

On the common law principle of liability appli- 
cable to negligence, if brokers, who lay themselves 
out to eflfect insurances for others, or other agents, 
instructed to insure, neglect to obtain a valid and 
effectual insurance in terms of their instructions, they 
will be liable for the loss thus occasioned. — (Scott 
and Gifford v. The Sea Insurance Company, 22 Jan. 
1825, 3 S. and D. 467; also 22 March 1830, 5 Mur. 
236; GUbertv. GaUoway, 12 Jan. 1811, Fac. Coll. 
294 ; Nicol v. Brown, Mor. 7089 ; Petrie's Executors 
V. Aitchison and Co., 6 Feb. 1841, S. and D. 501 ; 
Delany v. Stoddart, 1 T. R. 22 ; Glaser v. Cowie, 1 
M. and S., p. 52 ; Maydew v. Forrester, 5 Taunt. 615.) 

They will also be liable if they do not insure con- 
formably to the express instructions which they re- 
ceive. — (Callander v. Oelricks and another, 6 Scott 
761 ; Glaser v. Cowie, 1 M. and S. 52.) 

They will also be liable for not obtaining liberty to 
touch and stay at places in the course of a voyage 
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insured, if instructions have been given them to that 
eflfect, and these are neglected. — (Mallough v. Barber, 
4 Camp. 150.) 

They will, in like manner, be liable, if they obtain 
a policy in terms making the risk to commence " from 
the loading thereof aboard the said ship," while, ac- 
cording to their instructions, they were informed that 
the goods were already shipped on board at Malaga, 
a prior port, and the risk was from Gibraltar to Dub- 
lin ; because an insurance from Gibraltar to Dublin, 
with a clause " beginning the adventure from the load- 
ing thereof aboard the said ship," will only attach 
and cover risk on goods loaded at the port which is 
the terminus a quo of the risk, and therefore at Gib- 
raltar, at which place no cargo was taken on board. 
— (Park V. Hamond, 4 Camp. 345.) 

In such cases the written instructions given to the 
broker will form the rule between the insured and 
the broker. If, therefore, the broker have conformed 
to the written instructions, he will not be liable for 
neglect, though it may appear that something more 
had been verbally named. Thus, if the broker fail 
to obtain a liberty in the policy to carry simulated 
papers, which had been mentioned verbally to him, 
but was not mentioned in the written instructions, 
he will not be liable. — (Fomin v, Oswell, 3 Camp. 
356.) 

So also where brokers were instructed to insure a 
cargo of wheat, and the written instructions contained 
only these general words, " for the eflfectual protec- 
tion and indemnity of the insured in that behalf." 
Nothing was stated as to the terms of the policy, or 
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that he wished to be insured against partial loss. In 
some offices, insurances on wheat are undertaken 
against partial loss, though the ship be not stranded, 
and the broker did not insure the wheat in these 
offices, or on those terms, but in the usual terms of 
the Royal Exchange Assurance Company, with a 
warranty free from all average loss upon com, unless 
general, " or otherwise specially agreed on ;" but it 
was held that, as the insured had given no special in- 
structions on this subject, the brokers were not liable. 
— (Comber V. Anderson, Bart, etc., 1 Camp. 523.) 

If a broker, after effecting insurance for his consti- 
tuent, retain the policy in his own hands, and, on a 
loss occurring, neglects to recover that loss from some 
of the underwriters, who, in the meantime, become 
bankrupt, he wiU be liable to the insured. Lord 
EUenborough stated in one case, that, " if an insur- 
ance broker keeps the policy in his hands, he shall be 
presumed to promise that he will collect the sums 
due jfrom the underwriters upon a loss happening, in 
consideration of the commission he receives for effect- 
ing the insurance. Here the broker, if he choose to 
part with his lien, might have handed over the policy 
to the insured as soon as it was effected, and his re- 
sponsibility would then have an end ; but, as he re- 
tained it, he was bound to use all reasonable diligence 
to bring the underwriters to a settlement of the loss, 
according to the usage of trade in this respect." — 
(Bousfield V. Cress well, 2 Camp. 544.) 

Agents employed to insure will be liable as if they 
had insured, if they neglect to do so. — (Cahill v. 
Dawson, 3 Scott, N. C, p. 106.) 

N 
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Sometimes parties not brokers, but standing in the 
relation of carriers, depositaries, or parties receiving 
particular instructions to ship goods, with or without 
instructions to insure, will be liable for the loss if 
they neglect to insure, they being held as the insurers 
themselves. Thus, a son, a partner in a joint adven- 
ture, consisting of goods shipped home, wrote to his 
father to insure them ; but the father having neglected 
to do this, and the goods having been lost, the father 
and son were held liable for the loss to the other 
partners. — (Kay v, Simpson, 16 Dec. 1801, Hume 
328; 1 Bell, 491, n. 3.) In like manner, ship- 
owners who were instructed, as carriers of goods, to 
ship certain goods, were held liable, not only for 
neglect in not intimating the shipment so that insur- 
ance might be effected, but also as carriers. — (Som- 
mervail's Trustees v. Core, 18 Feb. 1807, 13 F. C. 
612 ; Pierson v. Balfour, 17 Fac. CoU. 35.) 

Where also the captain had written home, while 
away on the voyage, to make additional insurance on 
his effects, in order to meet the altered circumstances 
of the voyage, and the party having failed to do so, 
he was held liable. — (Petrie's Executors v. Aitchison 
and Co., 6 Feb. 1841, 3 S. and D., p. 501.) 
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No. I. 

" Report of the Committee appointed at the Con- 
gress of the Association for the Promotion of 
Social Science in the Jurisprudence Depart- . 
MENT, on the subject of a proposed International 
General Average, consisting of Lord Neaves, 
Judge Marvin (New York), Messrs Baily (Liver- 
poo]), Harper, Rathbone, and Richards. 

" Rule I. That, as a general rule, in the case of 
the stranding of a vessel in the course of her voyage, 
the loss or damage to ship, cargo, or freight ought 
not to be the subject of general average, but without 
prejudice to such a claim in exceptional cases upon 
clear proof of special facts. 

" Rule II. That the damage done to ship, cargo, 
and freight in extinguishing a fire ought to be allowed 
in general average. 

" Rule III. That the damage done to cargo by 
chafing and breakage, resulting from a jettison of 
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part of the remainder of the cargo, ought not to be 
allowed in general average. 

" Rule IV. That the damage done to cargo, and 
the loss of it and the freight on it, resulting from dis- 
charging it at a port of refuge in the way usual in 
that port with ships not in distress, ought not to be 
allowed in general average. 

'' Rule V. That the loss sustained by cutting away 
the wreck of masts accidentally broken ought not to 
be allowed in general average. 

" Rule VI. That the expense of warehouse rent at 
a port of refuge, on cargo necessarily discharged there, 
the expense of reshipping it, and the outward port 
charges at that port, ought to be allowed in general 
average. 

" Rule VII. That the damage done to ship, cargo, 
and freight, by carrying a press of sail, ought not to 
be allowed in general average. 

" Rule VIII. That wages and provisions for the 
ship's crew ought to be allowed to the shipowner in 
general average, from the date the ship reaches a 
port of refuge in distress imtil the date on which she 
leaves it. 

" Rule IX. That, when the amount of expenses is 
less than the value of the property finally saved, the 
contributing values of ship, freight, and cargo ought 
to be their values to the owners of them respectively 
at the termination of the adventure. 

" Rule X. That, when the amount of expenses is 
greater than the value of the property saved, the pro- 
ceeds of the property so saved ought to be applied 
towards those expenses, and the excess of the ex- 
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penses over the proceeds ought to be apportioned as 
if the whole property had finally reached its desti- 
nation. 

'' Rule XL That, in fixing the value of fireight, the 
wages and port charges up to the date of the General 
Average Act ought not to be deducted, and the wages 
and port charges after that date ought to be de- 
ducted, from the gross freight at the risk of the ship- 
owner." 

The two following resolutions were also adopted : 
" 1st. That this meeting hereby requests the Coun- 
cil of the Association to assist by their counsels such 
person or persons as may be approved of by them in 
drawing up a bill, with a view to its being enacted 
into a law by the legislative authorities of the several 
nations of the world ; which bill shall define, as clearly 
as may be, the term ' General Average,' and describe 
more or less fully the cases intended to be included 
within the definition, and which shall also specify the 
nature of the loss, damage, or expense allowable on 
the general average, and the principle on which the 
amount of the loss, damage, or expense shall be ascer- 
tained ; also furnish a rule or rules for ascertaining 
the contributory values of the interests concerned, 
and which shall also contain such matters as the 
person or persons drawing up the bill may think it 
advisable to insert. That, upon such bill being drawn 
up and printed, copies thereof shall be transmitted to 
the several chambers of commerce, boards of under- 
writers, shipowners' associations, and other commer- 
cial societies in different parts of the world, accom- 
panied by a copy of this resolution, and a request to 
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them to examine and return the said copies, with 
such alterations or amendments as they may think 
proper to make thereon, within six months from the 
time of the receipt thereof. That, upon the return of 
the said copies, or upon the expiration of the said six 
months, the said bill shall be revised by the person 
or persons drawing up the same, enlightened by the 
information acquired as aforesaid. That, upon the 
bill being perfected in the manner aforesaid, it be re- 
commended to the Parliament of Great Britain, the 
Senate and Legislative Body of France, the Legisla- 
tive Bodies of Holland and Belgium, the Congress of 
the United States, and the legislative authorities of 
other commercial nations, to enact the same into 
a law." 

" 2d, That, in the meantime, the meeting re- 
solves to circulate as widely as possible, for general 
information, the rules embodied in the resolutions 
which have been passed by the meeting, as those 
which, under a uniform system, it might be desirable 
to consider." 

In compliance with the request contained in 
the first resolution, the Council, on the 8th Novem- 
ber last, appointed a Conamittee to prepare a bill, 
and otherwise carry out the objects desired by the 
section. 
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No. II. 
FOBM OF VALUED POLICY UPON SHIP AND GOODS. 

In the name of God, Amen. — as ^ 

well in own name, as for, and in name andneUvered 

names of all, and every other person or persons, to the 
whom the same doth, may, or shall appertain, in part day of 
or in all, doth make assurance, and cause 
and them, and every of them, to be insured, lost or 
not lost, at and from , upon any kind 

of goods and merchandises, and also upon the body, 
tackle, apparel, ordnance, munition, artillery, boat, 
and other furniture of and in the good ship or vessel 
called the , whereof is master (under God) 

for this present voyage , or whosoever 

else shall go for master in the said ship, or by whatso- 
ever other name or names the same ship, or the master 
thereof, is or shall be named or called. Beginning 
the adventure upon the said goods and merchandises, 
from the loading thereof aboard the said ship 

upon the said ship, etc. ; and 

so shall continue and endure during her abode there, 
upon the said ship, etc. : and, further, until the 
said ship, with all her ordnance, tackle, apparel, etc., 
and goods and merchandises whatsoever, shall be 
arrived at upon the said ship, etc., 

until she hath moored at anchor twenty-four hours 
in good safety, and upon the goods and merchandises, 
until the same be there discharged and safely landed : 
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And it shall be lawful for the said ship, etc., in this 
voyage, to proceed and sail to, and touch and stay at, 
any ports or places whatsover, without pre- 

judice to this insurance. The said ship, etc., goods and 
merchandises, etc., for so much as concerns the as- 
sured, by agreement between the assured and assurers, 
in this policy, are and shall be valued at L. 
Touching the adventures and perils which we, the 
assurers, are contented to bear, and to take upon us 
in this voyage — ^they are of the seas, men-of-war, fire, 
enemies, pirates, rovers, thieves, jettisons, letters of 
mart and counter-mart, surprisals, takings at sea, 
arrests, restraints, and detainments of all kings, 
princes, and people, of what nation, condition, or 
quality soever ; barratry of the master and mariners, 
and of all other perils, losses, and misfortunes, that 
have or shall come to the hurt, detriment, or damage 
of the said goods, and merchandises, and ship, etc., or 
any part thereof; and, in case of any loss or misfor- 
tune, it shall be lawful to the assureds, their factors, 
servants, and assignees, to sue, labour, and travel for, 
in, and about the defence, safeguard, and recovery of 
the said goods, and merchandises, and ship, etc., or 
any part thereof, without prejudice to this insurance, 
to the charges whereof, we, the assurers, will contri- 
bute each one according to the rate and quantity of 
his sum herein insured : And it is agreed by us, the 
insurers, that this writing or policy of assurance shall 
be of as much force and effect as the surest writing 
or policy of assurance heretofore made in Lombard 
Street, or in the Royal Exchange, or elsewhere in 
London : and so we, the assurers, are contented, and 



APPENDIX, NO. III. 201 

do hereby promise and bind ourselves, each one for 
his own part, our heirs, executors, and goods, to the 
assureds, their executors, administrators, and assigns, 
for the true performance of the premises, confessing 
ourselves paid the consideration due unto us for the 
assurance by the assured at and after 

the rate of . — In witness whereof, we, the 

assurers, have subscribed our names and sums assured 
in London. 

N.B. — Com, fish, salt, fruit, flour, and seed, are 
warranted free from average, unless general, or the 
ship be stranded. Sugar, tobacco, hemp, flax, hides, 
and skins, are warranted free from average under five 
pounds per cent ; and all other goods, also the ship and 
freight, are warranted free of average under three 
pounds^^r cent^ unless general, or the ship be stranded. 



No. III. 

FORM OF A VALUED POLICY OF INSURANCE ON SHIP AND 
GOODS, BY THE LONDON ASSURANCE COMPANY. 

No. in London. — By the Governor No. 

and Company of the London Assurance. 

In the name of God, Amen. — as 

weU in own name, as for and in name and 

names of all and every other person or persons, 
to whom the same doth, may, or shall appertain, in 
part or in all, doth make assurance, and causeth 
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and them, and every of them, to be 
assured, lost or not lost, at and from 
upon any kind of goods and merchandises whateo- 
ever ; and also upon the body, tackle, apparel, ord- 
nance, munition, artillery, boat, and other fiimiture 
of and in the good ship or vessel called the 

, whereof is master (under God) for this 
present voyage, or whoever 

else shall go for master in the said ship or vessel, or 
by whatsoever other name or names the said ship or 
vessel, or the master thereof, is or shall be named or 
called ; beginning the adventure upon the said goods 
and merchandises, from and immediately following 
the loading thereof aboard the said ship or vessel, at 

, and upon the said ship or 
vessel, etc., and so shall continue 

and endure during her abode there, upon the said 
ship or vessel, etc. ; and, further, imtil the said ship 
or vessel, with all her ordnance, tackle, apparel, etc., 
and goods and merchandises whatsoever, shall be ar- 
rived at ^ , and upon the said 
ship or vessel, etc., until she hath moored at anchor 
twenty-four hours in good safety, and upon the goods 
and merchandises, until the same be there safely dis- 
charged and landed : And it shall be lawful for the 
said ship or vessel, etc., in this voyage to proceed 
and sail to, and touch and stay at any ports or places 
whatsover, without prejuctce to 
this assurance ; the said ship or vessel, etc., goods 
and merchandises, etc., for so much as concerns the 
assured (by agreement between the assureds and the 
London Assurance), are and shall be rated and valued 
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at L. , without further or other account to be 

given by the assureds for the same. Touching the 
adventures and perils which the said London Assur- 
ance are contented to bear, and do take upon them 
in this voyage — they are the seas, men-of-war, fire, 
enemies, pirates, rovers, thieves, jettisons, letters of 
mart and counter-mart, surprisals, takings at sea, 
arrests, restraints, and detainments of all kings, 
princes, and people, of what nation, condition, or 
quality soever ; barratry of the master and mariners, 
and of all other perils, losses, and misfortunes, that 
have or shall come to the hurt, detriment, or damage 
of the said goods and merchandises, and ship or 
vessel, etc., or any part thereof: And in case of 
any loss or misfortune, it shall be lawful to the 
assureds, their factors, servants, and assigns, to sue, 
labour, and travel for, in, and about the defence, 
safeguard, and recovery of the said goods, merchan- 
dises, and ship or vessel, etc., or any part thereof, 
without prejudice to the assurance, to the charges 
whereof the said London Assurance will contribute, 
according to the rate and quantity of the sum herein 
assured. And it is agreed that this writing or policy 
of assurance shall be of as much force and effect as 
the surest writing or policy of assurance heretofore 
made in Lombard Street, or in the Royal Exchange, 
or elsewhere in London. And so the said London 
Assurance are contented, and do hereby promise and 
bind themselves and their successors to the assureds, 
their executors, administrators, and assigns, for the 
true performance of the premises, confessing them- 
selves paid the consideration due unto them for this 
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assurance by the assured, at and after the rate of 
per cent. — ^In witness whereof, the said London 
Assurance have caused their common seal to be 
hereunto afl&xed, and the sum or sums by them 
assured to be hereunder written at their office in 
London, this day of , 

in the year of the reign of our sovereign 

Lord , by the grace of God of 

the United Kingdom of Great Britain and Ireland, 
King, Defender of Faith, and in the year of our Lord 



Free from aU average on com, flour, fish, salt, and 

seeds, except general. 
Free from average on sugar, rum, hides, skins, hemp, 

flax, and tobacco, under five pounds per cent ; and 

on aU other goods and ship under three pounds 

per cent^ except general. 
The said Governor are content with this insurance 

for 
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No. IV. 

LIFE POLICY OF INSURANCE, SCOTTISH WIDOWS* FUND 

LIFE ASSURANCE. 

Whereas has applied ^^^^^ 

to be admitted member of the Scottish ^*'- 
Widows' Fund and Life Assurance Society, benefit, £ 
and to become contributor to the stock and Premium, d"^ 
funds of the said Society for the benefit or Entry Money, £ 
provision underwritten, and has deposited in commuted. 
the office of the said Society a declaration, 
dated the day of , and signed by ^^ 

as the basis and con- Annual Payt 
dition of so becoming on 

contributor ; setting forth that the day of 
age of does not exceed 

years, and that the said is in 

a good state of health, and not subject to any disease 
which tends to the shortening of life ; 

and also declaring accession to the 
articles of constitution of the said Society, which are 
recorded in the Books of Council and Session, the 
fourth day of October eighteen hundred and fourteen 
years ; and also to the bye-laws of the said Society : 
And whereas the said has made 

payment to the manager of the said Society of 

sterling, being first annual 

contribution to the stock and funds of the said 
Society, 
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Now these presents are to certify, that, in consi- 
deration of the premises, the said 

has been duly admitted member .of 
the said Society, and that 

shall be entitled to receive out of the stock of the 
funds of the said Society at the end of six months 
after his death the sum of 

sterling, but which sum shall not be exigible until 
three months at least after proof of the said decease 
shall have been made to the satisfaction of a Court 
of Directors of the said Society ; or such other sum 
as shall become due and payable upon the contin- 
gency before expressed, agreeably to the laws and 
regulations of the said Society ; but always with and 
under this condition and provision, that the said 

shall pay, or cause to be 
paid, at the office of the said Society in Edinburgh, 
the future yearly contribution of 
sterling, on or before the day of 

in every succeeding year or 

within thirty days thereafter: And providing and 
declaring that, in case the said 
shall depart beyond the limits of Europe, or die upon 
the high seas (except in passing, in time of peace, 
and while not engaged in any seafaring occupation 
from one part of Europe to another part of Europe), 
or shall enter into or engage in any military service 
except in Great Britain, or naval service whatsoever, 
or shall come by death by suicide, or 

in case it shall hereafter appear that any untrue 
averment is contained in the declaration before re- 
cited as to the age, state of health, or description of 
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the said , or in case payment 

of the said yearly contributions shall not be regularly 
made as aforesaid, then, and in every such case, this 
certificate shall be void, and all claim to any benefit 
out of, or interest in, the funds of said Society in 
virtue of these presents, shall cease and determine ; 
and all moneys that may have been paid in conse- 
quence thereof, shall belong to the Society, excepting 
always in so far as relief is provided, or may be 
lawfully granted, by the Directors of the Society, 
agreeably to the rules and regulations thereof: And 
it is hereby specially provided and declared, that no 
member or members of the said Society shall, in 
their individual capacity, incur or be liable to any 
personal responsibility for the benefit or provision 
before expressed ; and it shall only be competent to 
the person or persons who may become entitled 
thereto, to make the same effectual against the pro- 
per funds of the Society and the custodiers thereof, 
to the extent of their intromissions, in manner men- 
tioned in Title Sixth of the said Articles of Consti- 
tution; and it shall not be competent to the said 
Society, or the Directors, or persons authorized by 
them, to make any call upon the said 

, or any other individual member or 
members of the said Society, for the sum or sums of 
money, in addition to the contributions conditioned 
to be paid by them respectfully in terms of the certi- 
ficates which form the basis of their connection with 
the Society, without the consent of each member so 
called upon, first had and obtained ; And it is hereby 
further provided and declared, that the said Society 
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shall have no concern, directly or indirectly, with 
the purposes or conditions of any trust under which 
this certificate may at any time be held, whether by 
the terms of the certificate itself, or by the terms of 
any assignment or conveyance thereof; but that, in 
all dealings with the said Society, the act and deed 
of the party or parties in whom the said certificate 
shall be vested for the time, shall be good, valid, and 
effectual to the Society, without reference to any 
such purposes or conditions, or to any obligations to 
third parties to which the holders may be liable. — In 
witness whereof, these presents, partly printed and 
partly written upon stamped paper, the writing 
being filled up by , are 

subscribed by two of the Directors, and the Manager 
of the said Society, at Edinburgh, the 
day of one thousand eight hundred and 

years, before these witnesses, 

Director. 



Director, 



-Manager. ' 

The above form has reference to a mutual insur- 
ance society ; but insurance on life may vary in some 
particulars both in the form of the Policy and the 
Declaration, as well as in the principles of its consti- 
tution. 
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DECLARATION. 

I, 



being desirous of becoming a Member of the Scottish ^"^^ ^ ^ 

Widows' Fund and Life Assurance Society, and 

a Contributor to the Stock and Funds of the said 
Society, for the Benefit or Provision specified in the 
margin hereof, subject to the Laws and Regulations 
of the Society, hereby declare, that I have never been 
afflicted with Gout, Spitting of Blood, Consumption, 
Asthma, Apoplexy, Epilepsy, Insanity, or Rupture; 
and that I am at present in a good state of health, 
and not afflicted with any of the foresaid diseases, or 
any other disease which tends to shorten life, and 
that I do not exceed the age of 

And it is hereby agreed that if any untrue whether by 
averment is contained in the above Declaration, or if mentor by^ 
the Answers given to any of the Queries annexed, nwnt fan J i 
and signed by me as relative hereto, shall be incon- ^hether^ti 
sistent with the real facts of the case, all claim to any Entry-Mone 

benefit out of, or interest in, the Funds of the said 

Society, in virtue of any Certificate or Policy that 
may be issued or delivered in relation hereto, shall 
be barred and excluded ; and all payments that may 
have been made in consequence thereof, shall belong 
to the Society. 

And Farther, in case I shall be admitted a Mem- 
ber, I hereby declare my accession to the Articles of 
Agreement and Constitution of the said Society 
(which are recorded in the Books of Council and Ses- 
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sion the Fourth day of October in the year Eighteen 
Hundred and Fourteen), and in particular to title 
Sixth of the said Articles, by which it is declared, 
that no Member or Members of the Society shaU, in 
their individual capacity, incur or be liable to any 
personal responsibility for any sum or sums of money 
that shall happen to become due, in virtue of any 
Certificate or Policy that may at any time be granted 
or issued in name of the Society : but aU persons 
having claims against the Society, in virtue of any 
such Certificate or Policy, shall only be entitled to 
make such claims effectual against the proper funds 
of the Society, and the custodiers thereof, to the ex- 
tent of their intromissions, in manner mentioned in 
the said Articles ; and by which it is also declared, 
that it shall not be competent to, nor in the power of, 
the Society, or of the Directors, or other persons autho- 
rized by them, to make any caU upon any individual 
Member or Members of the Society, for any sum or 
sums of money, in addition to the Contributions con- 
ditioned to be paid by them respectively, in terms of 
the Certificates or Policies which formed the basis of 
their connection with the Society, without the consent 
of each individual Member so called upon first had 
and obtained : 

And Farther, I hereby declare my accession to 
the Additional Rules and Regulations of the said 
Society, also recorded in the Books of Session, and to 
the Bye-Laws of the Society. 

Signed by me at the day of 18 

(Signature) 
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Queries to be answered by the Party proposing the 
Assurance, and on the truth of the Answers to 
which the validity of the Policy depends. 



1. What is your name, residence, and profession 
or occupation ? 




2. Where and when were you bom? and what 
proof can you give in regard to this ? 




3. Are you married or single ? 




4. Have you ever resided abroad ? If so, when, 
where, and for how long ? Did your health 
suffer? 




5. Are you of sober and temperate habits ? 




6. Have you ever had any complaint of a seri- 
ous nature? If so, let full particulars be 
given, so far as within your knowledge, 
with regard to the time and nature of ihe 
complaints, and ite name of the medical 
practitioners employed, if any, in conse- 
quence. 




7. Have you at any time during the last ten 
years suffered from any ailments, though 
in your opinion not of a serious character ? 
If so, be good enough to state the particu- 
lars, with the names of the medical men 
consulted, if any, and the dates of attend- 
ance. 




8. To whom do you refer as private friends, who 
can testify to the genend and present state 
of your health and habits ? And how long 
have they known you ? 

JV;^.— Have the goodness to give the 
names and addresses of two pri- 
vate Friends. 


has known me years, 
has known me years. 


9. Have you ever made a proposal to any other 
office ? If so, what was the result ? 
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10 State the ages, as nearly as jon can, of jour 
father and mother, and of your brothers 
and sisters ; if alive, state their present 
ages ; if dead, state their ages at the date 
of death ; ana also state, to we best of your 
knowledge, the cause of death. 



11. Are you aware of any circumstance not spe- 
cially referred to above, with which the 
Directors ought to be acquainted in judg- 
ing of the debility of your life for Assur- 
ance? 



12. Do you agree that, if the Societv shall apply 
to your ordinary or occasional medical ad- 
viser for Information regarding your health, 
and if they shall pay him a Fee for the 
same, such payment shall 'not be held to 
imply employment of him by the Society, 
nor involve any liability consequent on em- 
ployment, but that you shall remain, in all 
respects, and to all effects, equally respon- 
sible for the truth of the answers given by 
him, as if ib.e Fee had been paid by your- 
self? 



Signed by me this day of 

18 , with reference to, and as forming part of, the 
prefixed Declaration. 



\ 
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No. V. 

POLICY IN FIRE INSURANCE OF THE LONDON ASSURANCE 
ON HOUSEHOLD FURNITURE, LINEN, WEARING AP- 
PAREL, PLATE, PRINTED BOOKS, WINES AND LIQUORS, 
GLASS, CHINA, ETC., AND ON RANGE OF BUILDINGS. 

This instrument or policy of insurance Witnesseth, No. 
That hath paid into the Premium 

Treasury of the London Assurance the sum of to 

for the insurance of the undermentioned sum £ i 
property, from loss or damage by fire, according to 
the exact tenor of the conditions and stipulations 
endorsed hereon, and which constitute the basis and 
terms of this insurance, viz., L. , on 

household furniture, linen, wearing apparel, plate, 
printed books, wines, liquors, glass, china, earthen- 
ware, pictures and prints, not exceeding L. 
on any one picture or print, watches and trinkets, 
musical instruments and music books, in his private 
dwelling-house, situated and known as aforesaid ; as 
also on the range of buildings consisting of said dwell- 
ing-house, etc. 

All stone or brick built and slated. 

Memorandum. — It is hereby declared, that in case 
of the assured holding any other policy on the pro- 
perty insured hereby, subject to average, this policy 
shall be subject to average in like manner. Now 
be it known, that the said Corporation doth hereby 
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covenant and agree, from the day of in the 

year of our Lord , until the day 

of in the year of our Lord , 

and for so long afterwards as the said assured, 
heirs, executors, or administrators, shall, from time to 
time pay, or cause to be paid, the annual premiimi 
and duty into the Treasury of the said Corporation, 
or to the known agents thereof, on or before the com- 
mencement of each and every succeeding year ; and 
the said Corporation shall agree thereto by accepting 
the same ; the capital stock, estate, and securities of 
the said Corporation shall be subject and liable to 
pay, make good, and satisfy unto the said assured, 
heirs, executors, or administrators, such loss 
or damage as shall or may be occasioned by fire to the 
property herein before-mentioned, and hereby insured 
according to the conditions and stipulations endorsed 
hereon, not exceeding in each case respectively the 
sum or sums herein before severally specified. In 
Witness whereof, the said Corporation hath caused its 
common seal to be hereto afl&xed, the day of 

. — By order of the Directors. 

On the back of this policy are inserted the condi- 
tions of the Lisurance. 
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No. VI. 

INSURANCE ON LIVE STOCK ON FARM, AND UTENSILS 
AND STOCKING, WITH LONDON ASSURANCE. 

This instrument or policy of insurance Witnesseth, * 
That hath paid to Premium 

the Treasury of the London Assurance the sum of ^^*y 

for the insurance of the under- To b?p*j? 

at Michael- 
mentioned property from loss or damage by fire,™as 

according to the exact tenor of the conditions and 

stipulations endorsed hereon, and which constitute 

the basis and terms of this insurance onx 

utensils and stock (all live stock excepted), and 

on live stock, all on his farm situated x 

and known as aforesaid. 

Memorandum. — ^This insurance does not protect 
any growing crop, nor any plantations, nor any 
threshing-machine, nor hops drying in hop-kilns, nor 
barley under malting, unless by special agreement ; 
nor does it protect property in any.thatched building, 
having a chimney, or being in the hazard of one ; nor 
property situated within the distance of yards 

of a Railway. 

Memorandum, — It is hereby declared, That, in 
case the assured holding any other policy on the pro- 
perty insured hereby, subject to average, this policy 
shall be subject to average in like manner. Now 
be it known, that the said Corporation doth hereby 
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covenant and agree, that from the day of 

until the day of , and so long 

afterwards as the said assured, heirs, executors, 
or administrators, shall from time to time pay, or 
cause to be paid, the annual premium and duty into 
the Treasury of the said Corporation, or to the known 
agents thereof on or before the commencement of 
each and every succeeding year ; and the said Cor- 
poration shall be subject and liable to pay, make 
good, and satisfy, unto the said assured, heirs, 

executors, or administrators, such loss or damage as 
shall or may be occasioned by fire to the property 
herein before-mentioned, and hereby insured, accord- 
ing to the conditions and stipulations endorsed hereon, 
not exceeding in each case respectively the sum or 
sums herein before severally specified. In Witness 
whereof, etc. 

Here follow on the back of the policy the condi- 
tions. 
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Abandonment, nature of, 155. — 
Where there is an absolute total 
loss,not now necessary to abandon, 
155. — It is necessary in cases of 
constructive total loss, 156. — ^It is 
not necessary where the loss is 
partial, 156 ; in such cases there is 
no place for abandonment, 156. — 
It is not necessary in insurances 
on freight, 156. — ^Where it is a 
constructive total loss, the aban- 
donment must be made as soon 
as the insured receives informa- 
tion of the loss, 157. — There must 
be no unreasonable delay in inti- 
mating the abandonment to the 
underwriters, 157. — ^This aban- 
donment may be recalled before 
accepted of by them, 157 ; but 
once accepted, it is irrevocable, 
157. — ^This abandonment may be 
either in writing or by parole, 
157. — In its terms it must be ab- 
solute and unconditional, 158; 
and he who abandons must be 
owner of the property at risk, 
158. — The abaiiidonment, when 
accepted of by the underwriters, 
operates as a complete transfer of 
the subject abandoned, with right 
to all its incidents and accessories, 
158. — The notice of abandonment 
ought to be explicit and unam- 
biguous, 158 ; it ought to contain 
the word " abandon," 158.— The 
insured is not entitled to deal 
with the loss as a partial one. 



and after proceeding to repair, to 
abandon, 159. — The abandonment 
being a mere offer, the under- 
writer is entitled either to accept 
or reject it, 159 ; but once he ac- 
cepts, he cannot withdraw that 
acceptance, 159. — ^Where the in- 
sured abandons for a construc- 
tive total loss, and this is not ac- 
cepted of, the underwriters may 
insist to settle for a partial loss, 
160. — ^Where freight is earned, 
there can be no abandonment as 
for a total loss of freight, 161. — 
Effect of abandonment of ship 
on freight, 161 ; it transfers the 
right to freight, where that haa 
been earned, to the underwriters, 
162 ; but where there is a sepa- 
rate insurance on freight, tiiis 
will not be a loss entitling the 
insured to recover from the un- 
derwriters on freight, 162. — ^De- 
ductions from freight, when so 
earned, 162.— Exceptions to the 
rule, that freight when earned 
goes to the underwriters of a 
vessel abandoned as lost, 163. 
Adjustment of Losses. — ^Effect of 
adjustment note of loss, 172. — ^An 
adjustment note of the loss en- 
dorsed on the policy is not en- 
tirely conclusive against under- 
writer, 172; it amounts to an 
admission or promise to pay, but 
this may be overcome by proof 
that he was ignorant, at the time 
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he signed it, of circumstances 
which entirely annulled the po- 
licy, 172. Vide Loss, how esti- 
mated. 

Agent. — ^Prize agents have an in- 
surable interest, 30. — If agents, 
instructed to insure, neglect to do 
so, they will be liable, 191. — ^They 
will also be liable if they do not 
insure conformably to their ex- 
press instructions, 191. 

Alien. — ^Alien enemies cannot in- 
sure, 1. — ^An alien may insure, 1. 
Definition of alien, 2. — An alien, 
if he have any shares in a British 
ship, cannot insure these, 2. — ^An 
alien cannot hol d pr operty in a 
British ship, 2. — ^When a British 
ship is purchased by an alien, it 
becomes a ship of the nation of 
which the alien is a native, 3. — 
Aliens, however, under 17 and 
18 Vict., c. 104, sec. 18, if resi- 
dent in Her Majesty^s dominions, 
or members of a British factory, 
or partners in a house carnring 
on business in tiie United King- 
dom or in the Colonies, may ob- 
tain letters of denization or na- 
turalization, and thereby become 
naturalized subjects, and as such 
maybe owners of a British vessel, 
3. — In the case of transmission of 
a British vessel, or share in her, to 
an alien, by death, bankruptcy, or 
marriage, or deed, the alien may 
obtain liberty to sell his interest, 3. 
— ^Aliens may insure their ships 
not British, 4. — ^A British subject 
who resides in an enemy's coun- 
try, and carries on trade there, 
will be an alien enemy, 4. — But 
a license granted to a British sub- 
ject will protect a trading with 
the enemy, 4. Vide Neutrals and 
Alien Enemies. 

Alien Enemy. — ^Alien enemies can- 
not insure, 1. — ^Who are neutrals 
and alien enemies, 109. — He is a 
neutral who is either domiciled or 
bom in a different state from the 
two belligerent powers, 109. — A 



party bom in one of the bellige- 
rent States will be an alien enemy 
if he is settled and resident in 
the enemy's country with which 
that State is at war, 109 ; if a 
party leaves the belligerent State 
after the breaking out of the war, 
for the express purpose of carry- 
ing on trade, as a neutral, with 
the belligerent States, he will 
still be deemed an alien enemy, 
199. — It will not make an alien 
enemy's ship a neutral ship by 
transferring her to a neutral, in 
order to aUow him to carry on 
trade with the enemy, 110. — 
Where a British ship is purchased 
by an alien, she will cease to be 
a British ship, 110. — ^An Eng- 
lishman residing and trading in 
Holland, supposing England to 
be at war with that country, will 
be just as much a Dutch merchant 
as a Swede or a Dane, and his 
property will be liable to seizure 
as enemy's property, 110. — ^Atone 
time the goods of a neutral or 
aUy, though carried in an enemy's 
ship, were free, although the ship 
itself was liable to capture, 1 10. — 
Also, enemy's goods carried in a 
neutral vessel, were lawful prize, 
110. — ^Now, by the Paris Decla- 
ration^ enemy's goods in neu- 
tral ships are not liable to cap- 
ture, 111. — ^The status or domicile 
of the par^ at the time of effect- 
ing the insurance is the governing 
rule in fixing whether he is an 
alien enemy or a neutral, 112 ; 
but, in general, by the change of 
his domicile, the character also of 
his property is changed, 112. — 
This is a general principle in the 
Law of Nations, as exemplified 
by Grotius, 113. — A mere repre- 
sentation of neutrality will not 
be enough, 113 ; there must be a 
warranty of neutrality before the 
underwriters are entitled to re- 
fuse payment, 1 14. Vide Neutrals 
for what neutrals must observe. 
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Altebation of Voyage, without 
consent of underwriters, vacates 
the policy, 127. — ^IHstinction be- 
tween change or alteration of the 
voyage, and deviation from the 
due course of it, 127. — Change or 
alteration of the voyage occurs 
not only when the original place 
of destination is changed for an- 
other place, but also where the 
risk itself is altered by some new 
emerging circumstances which 
affect that risk, 128. — ^It is an al- 
teration, if the vessel is insured 
for one port, and she sails for an- 
other, 128; but if the vessel is 
forced to change her voyage to 
avoid the enemy or other peril of 
the sea, the policy will not be 
vacated, 129. — Mere intention 
to change will not be enough — 
there must be an actual alteration, 
129. — ^Mistake in construing the 
liberty to call at a port in the 
voyage will be an alt^tion of it, 
129. 

Alteration of Policy. — ^The risk 
is altered by alteration of the po- 
licy itself, 129. — ^If this is done 
without consent of, or notice to 
the underwriters, the policy will 
be void, 129 ; but the policy may 
be altered with the concurrence 
of the underwriters and attention 
to certain requisites. — It can- 
not be altered in the subject- 
matter insured, as, for example, 
from " ship and outfit" to " ship 
and goods," after the risk has 
commenced, without getting the 
policy restamped, 130. — ^Thetime 
of saiKng may be altered, 130; 
and less important alterations 
will not vitiate the policy, 130. 

Alteration of Subject. — In fire 
insurance, the subject insured 
must not be altered in its struc- 
ture without notice to, and con- 
sent of, the insurance company, 
131. — If their consent is not ob- 
tained, and the alteration really 
increases the risk, the policy will 



be void, 131. — If the alteration 
does not increase the risk, the 
policy will not be void, 181. 

Animals (Death of). — This is a 
peril covered by the marine po- 
licy, 51. 

Arrest of Princes. — ^This is a risk 
covered by the marine policy. 
Vide Risk ; tnde also Constructive 
Total Loss, 145. 

Arrival. — Vide Risk, Commence- 
ment and Termination of. 

Assignment, of. — The policy in fire 
insurance is not assignable, 27. 
— Marine insurances do not pass 
with the conveyance or trans- 
ference of the subject insured — 
they are personal contracts, and 
give indenmity only to the party 
originally insured, 189. — With 
the exception of an insurance on 
freight, the transference of the 
ship during the currency of the 
voyage insured will not pass the 
right to the benefit of the policy, 
189 ; the policy must be assigned 
by deed of assignment, 189. — ^The 
mariiie poUcy, however, is assign- 
able, by the law of England, by 
simple delivery of the poUcy, 190 ; 
and also by assignation, 190. — By 
the law of Scotland, it can only 
be transferred by assignation, 
190. — ^The assignation must be 
intimated to the insurance, 190. 

At and From, 61. — Vide also Risk, 
when it begins and ends. 

Average Loss (General). — Vide 
"General Average Loss" by 
average contribution. 

Bankrupt of Underwriters. — 
What effect this has on policy, 
182 ; its effect on premium, 183. 

Barratry. — Vide "Risk covered by 
the policy." 

Blockade. — Vide Neutrals, and 
rights of. They cannot break a 
blockade without forfeiting their 
right of neutrality, 115. 

Bottomry and Respondentia. — 
The lender of money on such a 
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bond has an insurable interest, 
29. 

British Subject. — In what cir- 
cumstances he becomes the sub- 
ject of a foreign State, vide 
"Neutrals" and " AUen Ene- 
mies." 

Broker (Insurance). — If a party 
instructs an insurance broker to 
insure, without mentioning that 
he acts as agent for another, he 
will be entitled to a lien for a 
general balance, 186 ; but not so 
if he is apprised of the character 
in which tne party acts — ^in that 
case, he will only be entitled to a 
lien for the premium due, 185. — 
Insurance brokers are liable if 
they neglect to insure conform to 
their instructions, 191 ; so will 
agents, 191 ; in such cases, the 
written instructions given will 
form the rule, 192. 

Captain. — He may insure his effects 
on board, 31. — He has an insur- 
able interest for advances made in 
a foreign port, where he has been 
instructed to make these, and 
charge them against freight, 31 ; 
but he has no insurable interest 
in wages, 31. — His ignorance not 
a peril of the sea, 43, 121. — ^An 
insurance on money lent to the 
captain of the vessel is illegal, 
9, 10. 

Capture, Loss by. — Vide Risk cov- 
ered by the policy, 40, 52. Cap- 
tors have an insurable interest in 
the prize taken. — ^Also the officers 
have such on recapture, 30. — Loss 
by capture is covered by the po- 
Ucy, 139, 145. 

Carriers have an insurable interest 
both by sea and land, 8. — They 
are liable if they neglect instruc- 
tions to insure, 194. 

Changino Risk. — Vide "Alteration 
of Voyage" and " Alteration of 
PoUcy." 

Collision. — ^The ordinary forms of 
the policy will cover damage sus- 



tained by the vessel insured 
through collision with another 
vessel, 53. — It will not cover the 
damage done to that other vessel, 
which she may be bound to p^ 
to the owners thereof, 53. — ^It 
will not cover loss of life on board 
the other vessel occasioned by the 
collision, and which they have 
been obliged to pay, without an 
express clause, 52, 53. 
Concealment. — ^No distinction be- 
tween wilful concealment of facts 
material to the risk and non- 
communication of such facts by 
mere mistake or neglect ; in both 
cases the poKcy is void, 69. — This 
doctrine confirmed by Lord Lynd- 
hurst, 70. — The law does not 
require the communication of 
every circumstance in regard to 
the subject or voyage insured, 
70. — Concealment of facts not 
material to the risk will not void 
the policy, 70. — Concealment of 
what is mere matter of expecta- 
tion or surmise will not void the 
policy, 70. — ^Not necessaiy to com- 
municate what the underwriters 
ought to know, 71. — ^Nor matters 
of public notoriety, 71. — ^Nor con- 
cealment of circumstances which 
are sanctioned by custom or usage 
in certain shipping trades, 71. — 
Lettersof advice directly affecting 
the risk must not be concealed, 71. 
— Concealment which will void 
the policy, 72 et seq. — Conceal- 
ment of a report of the capture of 
the vessel will vacate the policy, 
75. — If it is concealed that the 
vessel is overdue and a missing 
ship, that will void the policy, 75 
et seq, — Where the true object or 
destination of the voyage is con- 
cealed, that will void t£e policy, 
76. — Concealment that the ship 
was a prize, and was to make a 
running voyage, will void the po- 
licy, 77. — So aJso will conceal- 
ment as to time of sailing, 77. — 
Mistake in the name of the vessel 
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insured will void the policy, 
77. — Concealment or non-com- 
munication of the previous his- 
tory of the vessel will not void 
the policy, 77. — Concealment of 
the name of the insured will void 
it, 77. — In Life Insurance^ the 
same strictness is observed. The 
non-communication of the fact 
that the person waa addicted to 
the use of opium or laudanum 
will be concealment, 78. — Con- 
cealment that there was a surgeon 
attending the party, whose visits 
had been numerous at the time 
the insurance was effected — ^hav- 
ing been bled four times and also 
blistered — ^this annulled the po- 
licy, 78. — If during the arrange- 
ments for insurance on life there 
is a material change on the health 
of the individual, this must be 
communicated, 78. — The declara- 
tion as to health must be true, 78. 
— If the disease be latent, or if it 
be unknown to the insured, or 
not made manifest by well-known 
symptoms, and, in short, if the 
insured have complaints but does 
not believe them to be diseases 
tending to shorten life, conceal- 
ment of these will not vacate the 
policy, 79 ; but a party is bound 
to make a full disclosure as to his 
health, whatever the disease may 
be, 79. — Concealment of facte 
not material, 80. — ^Materiality of 
facte concealed, 80. — Opinion of 
brokers and underwriters on this 
subject inadmissible, 80. — ^Where, 
however, it is a question, not of 
opinion, but of science or skill, 
it is competent to adduce such 
persons to speak to the mate- 
riality of what has been con- 
cealed, 80. — ^Admissibility of in- 
surance brokers to give evidence 
on materiality stiU a disputed 
point, 81. — ^Difference between 
concealment or misrepresentation 
of facte material to the risk, and 
the warranty of certain facte 



which may or may not be mate- 
rial, 82. 

Condemnation, Sentence of. — 
Vide Warranty of Neutrality. 

Consignee ; has an insurable inter- 
est, 30. 

Continuance of Risk. — Vide Com- 
mencement and Termination of 
Risk, 61, 67. 

Contraband OF War. — Vide Neu- 
trals and Alien Enemies, 111, 
115. 

Corn. — Vide Memorandum or War- 
ranty Clause, 21. 

Courts (Foreign), their sentences. 
— Vide " Foreign Decree." 

Cruising in quest of prizes without 
authority is barratry, 44. 

Death. — ^When death will be pre- 
sumed, 60. 

Declaration in life policies and 
fire policies must be true. — Vide 
Ccmcealment, 69 et seq, ; Misre- 
presentation, 83 et seq. 

Delay in the voyage will be a de- 
viation vacating the policy, 127. 

Destination of the voyage must be 
truly stated in the policy, 76, 
128. 

Deviation from the due course of 
the voyage will annul the policy, 
119. — ^What is the due course of a 
voyage, 120. — ^Mere intention to 
deviate will not vacate the policy, 
120. — The deviation, when it oc- 
curs, must be wilful, 120. — ^Acci- 
dental or involuntary deviation 
will not vacate the policy,* 120. — 
So deviation occurring by force 
of storms, or by force of the 
enemy, will not aSfect the policy, 
120. — Deviation to avoid an em- 
bargo, 121. — ^Deviation through 
ignorance of the captain MnH 
void it, 121. — It will not be a 
deviation to return back to re- 
pair damage, 122. — If the crew 
are diminished by sickness or 
death in the course of the voy- 
age, a deviation will be justified 
by the necessity, 122. — ^This is 
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called justifiable deviation, 122. 
— The policy will be annulled 
where a wilful deviation takes 
place, even though the loss should 
occur after the vessel has resumed 
the due course of her voyage, 
122 ; it follows from this, that the 
loss need not be connected with 
the deviation, 123. — Special cases 
arising out of particular provi- 
sions of the policy itself, 123 ; 
but no undue liberty can be taken 
even in such policies, or a policy 
in general terms, 125. — ^Where 
terms of the policy are not abso- 
lutely restrictive, a deviation is 
permissible where it is rendered 
necessary, or is for the purpose 
of procuring a homeward cargo, 
126. — ^Deviation may apply to the 
time as well as to the track or 
course of the voyage, 1*^7. — If the 
vessel is considerably beyond the 
usual period occupied m the 
voyage, that will be a deviation, 
127. — ^Delay in commencing the 
voyage, and delay in the course 
of it, will be deviation, 127. — 
Also delay at a port of call, 127. — 
Deviation does not wholly annul 
the policy ; if a loss occurs be- 
before the point of deviation is 
reached, the underwriters will be 
liable for that partial loss, 127. — 
It follows, that the voyage insured 
must be distinctly set forth in the 
policy, 1 30. — It must be described 
so as to specify the termimis a 
quo and terminus ad quem^ 130. — 
The loss must be a loss within 
these two points, 130 ; and any 
failure in these particulars will 
vitiate the policy, 130. Vide 
Alteration or Change of the 
Voyage, etc. 
DocuMEKTS. — There is an implied 
warranty in marine insurance, 
that the vessel insured shall sail 
on the voyage properly docu- 
mented, 104, 108.— This rule ap- 
plies even where there is an ex- 
press warranty of the ship's na- 



tional character, 104, 108; but 
there is no such implied warranty 
on the owners of goods, that the 
ship shall sail prop^ly docu- 
mented, 104. Vide Warranties, 
Implied and Express, 103 et seq. 

Double Insurance. — ^This is dif- 
ferent from Re-insurance, 189. — 
Double insurance is legal, but the 
party can only recover one in- 
demnity from all, 189. — ^Each 
office pays only a proportion, 
189. 

Duration of Risk. — Vide Risk, com- 
mencement and termination of. 

Embargo. — Detention of the vessel 
by an embargo laid on all British 
vessels in port is a loss within 
the policy, 40. 

Enemy. — Alien enemies cannot in- 
sure. — Vide Alien Enemy. 

Evidence of Materiality of Facts 
Concealed. — Vide Materiality of 
facts concealed, 80. 

Factors who have lien have an ^ 
insurable interest, 30. 

Fault. — Vide Risk covered by po- i^ 
licy, 44. 

Fire Marine Insurance includes /* 
destruction by fire on the voyage, 
40. 

Fire. — Insurance. — Insurable in- / 
terest, 7, 8, 27, 39. — Risk covered 
in, 55, 136. — ^Misrepresentation 
in, 88. — Alteration of the struc- 
ture of building, 131. — ^Alteration 
of policy, vide Alteration of po- 
licy ; vide Loss, how estimated, 165. 
— Fire policies are not assignable, 
27.— Fire loss by sea, 40 et seq, ^ 

Foreign Decree condemning the ^ 
vessel insured as enemies' pro- 
perty wiU negative warranty of 
neutrality in the policy, 118. — 
Such a decree in the courts of 
this country must receive effect, 
and is conclusive, 118; but is 
conclusive only as to the matter 
which is specifically and posi- 
tively determined therein, 119. — 
If the sentence, however, do not 
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positively negative the warranty 
of neutrality, or condemn the 
vessel as enemy's property, it 
will not be conclusive, 119. 

^ Foreign Enlistment Act, 117. 

^ Foreign Smps. — The Act 19 Geo. 
II., c. 37, prohibiting insurances, 
''interest or no interest," does 
not extend to foreign ships, 37 ; 
but the clause in the Act against 
re -insurance does extend to 
foreign vessels, 182. 

J Fort. — ^The governor of a fort may 
insure it against capture, 10, 52, 
56. 

/^ Fraud. — If fraud is the inducing 
motive to the insurance, with 
the view of deriving benefit 
through that fraudulent scheme, 
this will annul the policy, 37. 
Freight. — Insurance as on freight 
by owners, 10. — Insurable in- 
terest in, 28. — ^Risk begins and 
ends, 62. — Effect of abandon- 
ment on freight, 161. — Not ne- 
cessary to abandon in a separate 
insurance on freight, 156. 

General Average. — ^This is a loss 
necessitated by the perils of the 
sea, whereby part of the cargo 
or ship, or the ship's tackling, 
masts, rigging, anchors, are sac- 
rificed for the general benefit in 
order to ease the ship when in 
danger, 148. — Goods thrown 
overboard for the general safety 
must be done deliberately, and 
after the master has consulted 
with the ship's crew, 149. — 
Things thrown overboard are said 
to be jettisoned, and for the loss 
so occasioned all interested in the 
voyage must contribute, 149. — 
The ship contributes, deducting 
stores ; freight contributes, de- 
ducting seamen's wages and petty 
average, 150. — ^A loss sustained 
by the insured in such a contribu- 
tion is a loss claimable from the 
underwriters, 150. — In the mean- 
ing of the warranty clause, the 



underwriters will not be liable 
for partial loss ; but where it is a 
loss of the nature of general aver- 
age, they will be liable, 150. — 
They will be liable under the 
memorandum clause also, where 
the ship has been stranded, 151. 

Health, Warranty of, in life in- 
surance. — VidA Life Insurance. 

Illegal Voyages. — Insurances ille- 
gal, 9. 

Indl^ (West) Docks. — The West 
India Dock Co. may insure all 
the ships in the docks, 9. Vide 
Insurable Interest. 

Insurance. — Definition of con- 
tract. Blackstone's definition, 10 ; 
Valin's definition, 11; Grotius' 
definition, 11. — Constitution of 
contract. Stamped policy neces- 
sary, 11 ; other requisites of the 
policy, 11, 18. The policy sets 
forth the contract between the 
parties, the subject insured, as 
of a house, etc., ship, cargo, or 
freight. — In marine insurance, 
the name of the vessel, the cap- 
tain's name, and the voyage, de- 
scribed by its termvaus a quo 
and terminus ad quem^ the pre- 
miums and conditions of the con- 
tract, 11. — ^The insertion of the 
parties' names for whose benefit 
the policy is effected, 11. — The 
true name of the vessel must 
appear, 12. — Effectof preparatory 
agreement for an insurance, 12. — 
Preparatory agreement for a po- 
licy will be good to entitle the 
party to insist on delivery of a 
stamped policy, or for damages, 
13 ; but it cannot be received in 
evidence as against the written 
policy, 14; fixing and payment 
of premium, 15, 17. — The 
stamped policy is the only legal 
proof of the contract, 18, 19. — 
Clauses peculiar to marine policy, 
19.— Clause, " lost or not lost," 
19. — Clause, " for and in name of 
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all persons to whom the same doth 
appertain, in part or in all,'^ 20. — 
Memorandum or warranty clause, 
vide Memorandum clause or war- 
ranty clause ; Stranding, vide 
** Strandinff." — Double Insur- 
ance. In uiis there is a division 
of the burden of a loss when it 
occurs, each office paying only a 
proportion, 189. 

Insurable Interest. — Vide Inter- 
est. 

Insurance Broker. — Vide Broker. 

Insurance against Fire. — Vide 
Fire Insurance. 

Insurance upon Lives. — Vide Life 
Insurance. 

Interest (insurable). — In fire in- 
surance there must be an interest 
in the subject, both at the time 
of insuring and at the time of the 
loss, 27. — This rule does not apply- 
to marine insurance, 27. — it is 
enough that the insured have an 
interest at the time of commence- 
ment of the risk, 28. — Even in 
some forms of the policy, it will 
be sufficient if the party has, 
subsequent to the commencement 
of the risk, acquired an inter- 
est, 28. — ^In insurance of freight, 
the interest must exist both at 
the date of the policy and at the 
time of the loss, 28. — Insurable 
interest in profits to be earned, 
29. — ^Lender of money on bot- 
tomry and respondentia has in- 
surable interest, 29. — So also has 
consignee of goods, 30. — So also 
mortgagor and mortgagee, 30. — 
So alBO has a creditor in the goods 
assigned in security of his debt, 
30. — So also has a trustee, 30. — 
Vendors and vendees, shipowners 
and charterers, captors and prize 
agents, have an insurable in- 
terest, 30. — There is an in- 
surable interest on salvage aris- 
ing on recapture of a vessel, 
30. — The captain has an insurable 
interest in advances made by in- 
structions of owners, 31. — He has 



no insurable interest in wages, 
31. — ^Nor have seamen, 31. — Sie 
captain may insure his effects, 
31. — ^Where a vessel is conveyed 
ex facie of the vendition abso- 
lutely, but in reality as a security 
for debt, he has still an insurable 
interest, 31. — Carriers, ware- 
housemen, depositaries, dock com- 
. panys, have an insurable interedt, 
32, 33. — ^A party who has a lien 
has an insurable interest, 34. — 
Life Insurance, A creditor has 
an insurable interest in life 
of his debtor, 34. — ^A lather has 
no insurable interest in the life 
of his son, 35. — Nor a son any 
insurable interest in the life of 
his father, 36. — ^A husband has 
an insurable interest in the life 
of his wife, 36. — The wife has 
also an insurable interest in the 
life of her husband, 36. — Insur- 
ances, interest or no interest, are 
prohibited by 19 Greo. II., c. 37, 
as wagering contracts, 36. — Fire 
Insurance^ 7, 39. — Both the land- 
lord and tenant in an agricul- 
tural lease, or in the lease of an 
urban tenement, have an insur- 
able interest, 39. — Wager policies 
are prohibited, vide 33, 36. 

Jethsgn. — Vide General Average. 

IjAW of Nations in regard to belli- 
gerents and neutrals defined, 109 
et seq. — What neutrals must ob- 
serve, 114. 

Liberty to touch, stay, and trade. 
— Vide Deviation, 123, 125 et seq. 

Lien, when it is insurable interest, 
30. — ^Lien of imderwriters, 185. — 
General lien of insurance broker, 
185. 

Lighters. — ^When the loss of goods 
put into lighters will be covered 
by the insurancCt 62. 

Life Insurance. — Vide Insurable 
Interest ; vide Risk covered by the 
policy. Construction of clauses 
of permission to go abroad, 57. — 
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Concealmelit in life insurance va- 
f^ * cates the policy, 78. — ^Materiality 
of what is concealed, 80. — ^Admis- 
sibility of brokers to speak to 
materiaUty, 82. — ^Distinction be- 
tween concealment or misrepre- 
sentation o( facts material to 
tl\e risk, and the warranty of 
e^i;ain facts which may or may 
^foi be material, 82. — The facts 
^*warranted must be true, 

material or not material, 82. — 
Misrepi^esentation of facts as to 
health vacates the policy, 89. — 
1^ Misrepresentation as to ordinary 
medical attendai\t, 93 et ^q. 
Loss.— Various kinds, 134. — Abso- 
lute total loss does not necessarily 
infer an absolute total destruc- 

* tion, 135. — It is still an absolute 
1^- tofftl lo^ Vhere the subject Exists 

injpart, 135. Constructive total loss 

* is where-the vessel is so damaged 
KK y that she cannot be repaired except 
t^ at a cost which would exceed her 
^*yalufi after she is so repalsed, 





falsi or in innocent miBtake,*%4. — 
Misstatement'of facts, if material 
to the risk, w£ll vitiate the policy, 
84 ; but an'express warranty re- 
lative to the condition • of the 
subject, insured pmst be true, 
whether it is material to the risk 
or not, 85. — ^Misrepresentation as 
to the condition of the vessel in- 
85.— Misrepresentation as 
'^ iationality, and 

time of sailing, 86, 87. 
Missing Ship. — ^When presumed to 
be lost, concealment that she is 
overdue will vacate the policy, 75. 

Name. — The party's name interested 
in the policy must be inserted, 11 . 
— ^Also those of the ship and mas- 
ter, 11. ^ 

Necessity. — Vide Deviation. 

Negligence. — Vide Insurance 
Broker. 

Neutrals. — A person is a neutral < 
who is either domiciled, bom, or ' 
settled in a state different from ' 



Hustrations, 14t)*iMUMBL ' the two nations that are at' war, 

GwnHPpi^l09 et seq. — It will not make a 



Merage loss, vide 

Partial toss is different 
from constructive total loss, 152.. 
—It ill a general sense just me^ns 
an average loss,* 152.-04^^8,. 
153^ 

Memorandum or Warranty 
Clause. — ^Nature of this clause. 



belligerent ship •a netkral by 
transferring her to a 'neutral, if 
this is done merely to enable 
the lattet to trade with •tfe 
enemy, 110; but where a Bri- 
tish ship is purchased by an 
alien, she will become thenceforth 
a ship belonging to the country 
21 . — The effect of it is to exeniptj • X)4 which the idien is a native. 



the underwriters from, partwll 
loss in such things — as corn, fignT^ 
salt, fruit, flower, seeds, sugaj;, 

* tobacco, etc., etc. — as are of ft 
perishable nature, and easily da- 
maged by sea water, 21. 

Mwrbpresentation. — Misrepresen- 
tation differs from concealment,' 

• 83. — In misrepresentation there 
is ajlegatio falsi ; in concealment 
thite is suppressio veri^ 83 ; but 

' dissimulatio to some extent the 
foundation of both, 83. — Misre- 
presentation will void the policy 
-whether it originate in allegatio 



iji%. — ^Who are to-be deemed neu- 
trals, and who alien enemies, tlO 
et seq, ; Paris Declaration as to 
rights of neutrals and belUgerents, 
11 1. — ^America did not agree to the 
Paris Declaration, 111. — By that 
declaration merchant ships and 
cargo belonging to belligerent 
Aates arp liable to capture, sail- 
ing ruOgr a belligerent flag, but 
•neiny^property is protected 
tmdJM^ipeutral flag. 111. — The 
rilh^VSsearch for and seize, where 
ti]}#^neM||l carries contraband of 
war, stilT obtains, 111. — What 
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ueuArak must observe, 114 ; 
they must not carry contraband 
of war, 115; they jnust not break 
a blockade, and they are only 
entitled to carry on trade with 
the enemy subject to these con- 
ditions, 115. — ^Neutrals will for- 
feit their neutrality if they allow 
prizes taken by one of the bel- 
ligerents into their ports^ 115. — 
What is contrateiMi 4fUf>flMP 
— To aUow enlistment of soldiers 
in a neutral territory for either 
belligerent state will be a viola- 
tion of neutrality, 116. — The neu- 
tral waters and territory cannot 
be infringed or violated, 117. — 
Warranty of neutrality , 104, 108. 
—Foreign decree negativing war- 
ranty of neutrality, 118. 

^PEN Policy. — Firfe Valued Policy. 



Parole Agreement cannot control 
written policy. — Vide Insurance 
and Policy. 

Policy. — The policy of insurance 
must be stamped, 10, 11, 12, 18. 

. Requisites o» policy, 10, 11, 12, 
18. — A preparatory agreement 
for an insurance cannot be re^ 
oetved in evidence to contradict 
the policy, 14.-.-Clauses which the 
policy sets forth, vide Insurance. 

Premium. — Fixing of premium, 15. 
— Payment of ditto, 17, 175; pre- 
siuned to be paid, 17, 175. — ^^ays 
of grace, 175 ; loss happening 
within these or beyond them, 175. f 
— Premium, in what cases return- 
able, 179. — Bankruptcy of under- 
writers, its effect on premium, 
182. — As between insured and 
underwriter, the premium is pre- 
sumed to be paid, 183. — Lien 
for general balance, and lienor, 
premium, ISb et seq. — K^ return 
of premium after in<i^tion of 
risk, 180 ; but whertf^e policy 
is void for want of imefbst^for 
fraudulent concealm|pt, or mis- 
representation, or by deviation 



or alteration of the voyage, it is 
returnable, 179 et seq. 

Re-ivsurance. — The statute 19 
G^. II., c. 37, prohibits re-in- 
surance, with this exception, that 
if the assurer become bankrupt 
or die, it is competent to re-in- 
sure, 187 et seq. — ^Double insur- 
ance ^ different from re-insq^ 
^■i^ And is not illegal, 189 ; biftl 
when a loss occurs, each office is . 
only liable in a proportion of 
the loss, 189. 

Return of Premium. — Vide Pre- J 
miunL *• 

Risks covered by the Poucy. — 
In marine insurance, it covers 
perils of the sea, 40 ; what these 
are, 40. — It covers loss bf fire,' 
40.^— Also barratry, 43.-^— W^pit is • • 
barratry, 43. — It covers fault. 44 ; 
Qualification of doctrine of fault, 
48. — It covers loss by death of *^ 
animals on board, 51. — It coyerim 
capture, 52. — It covers dpmage^ 
^^ ' f collision to th* 

., but not 
the other vessel, or k 
her, without a special clause, 52 
et seq. — It does not covey, in tJie 
qpdinary case, loss of deck cargo, 
54.-^Life risks short of death, 
69"; Insurance for accidents and 
injuries, 60. — When the risk 
begins and ends in marine insur- 
ance, 61. — Endurance of risk 
lafter arrival, 66. 





I^eamen's Wages not insurable, 31. 

Seaworthiness. — The seaworthi- 
ness of the vessel insured is an 
implied warranty in the contract 
of insurance, 96 ; this implied 
warranty does not apply to a 
time policy, whether the ship be 
in a home or foreign port. 96 ; 
unseaworthiness will vacatb the 
policy, 96 ; what constitutes un- 
seaworthiness, 97 et seq. 

Smuggled Goods. — Carrying these 
on board will be barratry, 47. 
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Stranding. — What is a stranding 
in the sense of the memorandum 
clause, 23. 

Subject- Matter of Insurance, 5. 

Total Loss. — Vide Loss. 
Trustee has insurable interest. — 
Vide Insurable Interest. 

Underwriters — Vide Bankruptcy 

of. 
Usage of Trade is admissible to 

qualify or explain a policy, 66, 

67, 68. 



Valued Policy. — Difference be- 
tween open and valued policy in 
the case of a constructive total 
loss, 131 et seq, ; but there is no 
difference in the mode of calcu- 
lating the loss where that loss is 
partial only, 132. 

Voyage terminus a quo and terminus 
ad quern must beset forth, 11. 

Wager Policies are illegal, 33, 36. 
Warranties, Implied and Express, 

103. — ^Warranty of neutrality, 

168. 



ABBREVIATIONS IN REFERENCES TO SCOTCH CASES. 

F. C. or Fac. Coll. — Faculty Collection of Reports. 
Mor. — Morison's Dictionary of Decisions. 
M. App. — ^Appendix to ditto. 
S. and D. — Shaw and Dunlop's Reports. 
Sh. App. Cas. — Shaw's Appeal Cases. 
Sh. and W. — Shaw and Wilson's do. 
* Ross L. C. — Ross's Leading Cases. 
Wil. and Sh.— Wilson and Shaw's do. 
Bell's Com. — Bell's Commentaries. 
Jur. — Scottish Jurist. 
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